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TOPICAL INDEX 


I. Control and Regulation in General. 


§ 2. WHAT CONSTITUTES INSURANCE. 4 
2—‘Life insurance” is a contract whereby insured agrees to pay certain sums, called 
premiums, at specified times, and in consideration thereof insurer agrees to pay certain 


sums of money on_certain conditions, and in specified ways. Moreau v. Massachusetts 
Mutual Life Ins. Co. (U. S.) 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—General laws relating to life, health, and accident insurance, held applicable to indus- 
trial life insurance. McBride v. Acme Industrial Life Ins. Soc. (La.) 959 

4—Statutes designed to regulate insurance business should be liberally construed, and 
superintendent of insurance has measure of discretion thereunder in granting or 
withholding insurance agent’s license. Statute prohibiting writing of insurance on 
property located in state except by resident agents licensed by superintendent of in- 
surance held valid. State ex rel. Federal Union Ins. Co. v. Warner, State Super- 
intendent. (Ohio.) ae ; pela ; erie ghee ; 

4—Statute imposing 12 per cent. penalty and reasonable attorney’s fees on: life insurer 
for failure to pay loss within 30 days after demand held not unconstitutional as viclat- 
ing due process and equal protection clauses. 
fornia v. Berryhill. (Tex.) 744 


§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

19— Hotel owner complaining that fire insurance rates were excessive could not compel 
insurance commission, which had adopted 26 property classifications, to adopt 155 
classifications theretofore used by companies. In suit by hotel owner, complaining of 
excess fire insurance rates, court must assume that insucsance commissioners are duly 
qualified. Insurance commission, at suit of hotel owner, could not compel fire insurance 
companies obeying commission’s order to keep statistics for 26 property classifications to 
furnish statistics under 155 classifications kept for companies’ private purposes. Jung 
Hotel, Inc. v. Insurance Commission of Louisiana. (I,a.) ni : ; 


1146 


1029 


§ 12. REGULATION OF AGENTS AND BROKERS. 

12--Statutory duties of insurance commissioner in granting or revoking license of life 
insurance agent are purely administrative, and his findings are conclusive and cannot 
be interfered with by court unless commissioner’s action is arbitrary, corrupt, oppressive, 
— or in excess of authority. Murphy v. Hobbs, Commissioner of Insurance. 
(Kan.) 

12—Superintendent of insurance could not be required to issue insurance agent’s license 
tu resident member of partnership where 95 per cent. of property of partnership was 
owned by nonresident partners, who were licensed foreign brokers, and partnership 
contract made license property of partnership. Statutes designed to regulate insurance 
business should be liberally construed, and superintendent of insurance has measure 
of discretion thereunder in granting or withholding insurance agent’s license. State 
ex rel. Federal Union Ins. Co. v. Warner, State Superintendent. (Ohio) 


§ 12%. RECIPROCAL OR INTERINSURANCE ASSOCIATIONS. 

12%4—Application for membership and insurance in _inter-insurance exchange to become 
effective when application was accepted at home office or thereafter, and entitling appli- 
cant to membership and to insure one automobile subject to acceptance of application 
by attorney in fact, held not temporary contract of insurance between date named in 
application by insurance agent and time when application was rejected. Express author- 
ity of insurance agent to solicit insurance under application for membership and insur- 
ance in inter-insurance exchange to become effective when application was accepted at 
home office or thereafter, and entitling applicant to membership and to insure one auto- 
mobile subject to acceptance of application by attorney in fact, held not to imply appar- 
ent authority to make temporary contract of insurance between date named in applica- 
tion by insurance agent and time when application was rejected. Hansen et al. v. 
Farmers Automobile Inter-Ins. Exchange. (Cal.) 

§ 15. FOREIGN UNDERWRITERS OR COMPA 


§ 16. WHAT CONSTITUTES “DOING BUSINESS.” 

16— Foreign insurer taking over insurance solicited in state on life of resident from insurer 
authorized to do business in state, and continuing insurance in force by collecting pre- 
miums in state, is “doing business” in state, and court has jurisdiction of action against 
it. Action against foreign insurer may be brought in any county and summons may be 
oe to another county against one or more defendants. Minton v. Minton et al. 

a. 

§ 25. CIVIL LIABILITY OF AGENTS. 

25—In insured’s action to collect on fire policy from agents who wrote it in company not 
authorized to do business in state, agents were entitled to any defense open to insur- 
ance company except failure to file proof of loss. In suit to collect on fire policy 
from agents who wrote policy in company not authorized to do business in state, 
proof of cost of manufacture and of market value of insured personalty, both of 
which values executed amount of insurance, held sufficient proof of value. Citizens’ 
Bank and Trust Co. v. Scott & Sanders. (Tenn.) 
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II. Insurance Companies. 
(B) MUTUAL COMPANIES. 


§ 52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

32-—Mutual assessment insurance association organized under statute relating to assessment 
associations held not subject to general insurance laws. Williams v. N 
a a ee at ert nen eee ee en eh A Se 

52—Where patrons of husbandry fire insurance associations were exempted from all pro- 
visions of insurance code, which repealed existing statutes relating to insurance except 
statute providing that standard form specifying notices to be given fcr cancellation of 
policies should be incorporated in fire policies, use of standard form was not required 
of patrons of husbandry fire insurance associations. Geddes v. Oregon Grange Fire 
Memer BOOM: COG) Ske dvcasccs SNe oo sartlanreene enna es aero 


III Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 76. EVIDENCE AS TO AGENCY. 

76—Request of fire insurer for license for local agent made on form prepared by insurance 
commissioner held admissible to show fact of agency, but not scope of agent’s powers. 
Stoner et al. v. First American Fire Ins. Co. of New York. (la.)... ; 

£ 78. SCOPE AND EXTENT OF AGENCY. 

78—Insurer is bound by act of its agent only when agent’s act is within scope of his 
apparent authority and insured is not aware of any limitation thereon. Atterbury v. 
National Union Fire Ins. Co. (Colo.)... ; = haae aa aa an . ; 

§ 79. DURATION AND TERMINATION OF AGENCY. 

79—Insurance company, under agency contract, including letter, held not entitled to ter- 
minate agency contract except when required to do so by state insurance department, 
or upon discontinuance of connection when experience of agency became unprofitable. 
“Unprofitable experience” of insurance agency, authorizing termination of agency con- 
tract by insurance pro rata part of insurance company’s investment income apportionable 
to agency held not proper element to be included in experience statement, in view 
of prevails custom in business. Glens Falls Indemnity Ins. Co. v. Apple & Bond 
Co. (U. S. adi eRe gee sift Ars ae Sri. d carl ar gisPa fallen cree aig ScbeRes ; tas 

€ 85. BREACH OF CONTRACT BY PRINCIPAL. 

85—In action for breach of insurance agency contract, whether insurance company terminated 
agency contract because of unprofitable experience of agency held question for jury. 
Measure of damages for breach of insurance agency contract, where no time limit was 
fixed by contract, held difference between amount which agency would have earned under 
contract and amount which it might be expected to earn under similar contracts entered 
into with other companies over reasonable period of time. In action for breach of 
insurance agency contract which fixed no time limit for continuance of agency, what 
would constitute reasonable period of time for contract to continue held question of fact 
for jury, determinable from circumstances of case. Glens Falls Indemnity Co. v. 
Apple & Bond Co. (U. S.) aed 7 gis arate Uae ahd ean ae 

§ 8&6. EXTENT AND EXERCISE OF POWERS OF AGENTS. 

§ 88. GENERAL OR SPECIAL AGENTS. 

88--That soliciting agent of fire insurance company was required to countersign policies 
issued by company prior to delivery to insured did not alone make such agent more 

than a soliciting agent. Stoner et al. v. First American Fire Ins. Co. of New York. 








of insurance contracts, issue policies by filling out blank instruments furnished him for 
that purpose, and to renew policies. In Missouri, agent having authoritiy to sign, 
countersign, or issue policies is “‘general agent.” Agent authorized by agency contract 
to procure applications for insurance to be forwarded to home office, to deliver policies 
and premium receipts, but denied authority to make, alter, or discharge contracts, 
waive forfeitures, or to insure any debt or liability against company, held not “general 
agent” though designated as such in contract. If life insurance company held out agent 
and insured did not know of restrictions on his powers, agent’s authority was as broad 
as his title indicated so far as insured was concerned. Gaines v. Berkshire Life Ins. 


Co. Mo.) Pa ec ; 

§ 89. ASSISTANTS AND CLERKS OF AGENTS. 

£0--One to whom insurance company’s agent intrusted delivery of fire policy was insurer’s 
agent, whose knowledge and statements at time of delivery were binding on insurer. 
Insurance company cannot escape effect of statute, declaring person delivering insurance 


policy insurer’s agent, by allowing its sole agent to employ assistants to conduct 
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business, including delivery of policies. A®tna Ins. Co. v. Lester et al. (Miss.) 1039 


29--In fire insurance agencies where business is transacted by clerks and employees, action 
of such clerks or employees in usual course of business and with approval, express 
or implied, of agent is in legal effect agent’s act. London & Lancashire Ins. Co., 
Limited v. Higgins et al. (Tex.) 7 s daateacarietie-daecu teria 
§ 92. EVIDENCE AS TO AUTHORITY. 
92—Request of fire insurer for license for local agent made on form prepared by insurance 
commissioner held admissible to show fact’of agency, but not scope of agent’s powers. 
Stoner et al. v. First American Fire Ins. Co. of New York. (Ia.) ...... Bee 
92—Plaintiffs in suit against insurance company on contract of settlement had burden to 
establish authority of company’s representatives to make settlement contract. Admission 
in evidence of statements of insurance company’s representative to prove scope of their 
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agency held error in action on settlement contract. 

Casueity Ton: Se; Ce Wed iss ics cewiccxecvss 

92—License issued by insurance commissioner to insurance agent is not in itself any 
evidence of authority conferred upon agent by his company. On issue whether insurance 
agent had apparent authority to make oral contract binding insurer to reinstate 
canceled fire policy on barn of insured, admitting copy of insurer’s application to 
insurance commissioner for license for its agent, wherein insurer represented that it 
assumed full responsibility for its agent’s acts, held not error, absent objection thereto. 
On issue whether insurance agent had apparent authority to make oral contract binding 
insurer to reinstate canceled fire policy on barn of insured, who was not requested 
to execute application therefor, blank form of application expressly limiting agent’s 
authority to write insurance generally held properly excluded. Texas Hardware Mut. 
Fire Ins. Co. v. Flewellen. (Tex.) ae Vek 

§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

93—Whether plaintiff in action against life insurance company to recover damages for 
fraudulent acts of defendant’s agent in collecting premiums on policy elected to hold 
agent liable for jury under pleadings and evidence. Atlanta Life Ins. Co. v. Ash. 
(Ala.) , sak 2s athe aaa pike ee oats euet 

93—“‘Forcible trespass” is high-handed invasion of actual possession of another; he being 
present and forbidding. Insurance agent calling on insured to make settlement for 
sick benefit who accused insured of making false statements in application, but who 
made no threat, used no indecent language, and offered no violence, and who was 
put out without resistance, held not to have committed “forcible trespass.”” Anthony 
v. Teachers’ Protective Union. (N. C.) Bs eee 

§ 94. RATIFICATION. 

94—Agreement of insurer’s agent with insured for payment of compensation for disability 
held binding on insurer where it did not plead and prove limitation of agent’s authority 

and notice thereof to insured and accepted and carried out agreement as if agent had 


Warren et al. v. Commercial 
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authority to make it. Fidelity & Casualty Co. of New York v. Bass. (Ky.) 1088 


95. NOTICE TO AGENT. 
In action against insurer by assignee of contract for conditional sale of electric refrig- 
erator for proceeds of fire policy taken out by conditional buyer, insurer who paid 
proceeds to buyer could not allege ignorance of seller’s interest in policy, since 
knowledge of its agent of seller’s interest was knowledge of insurer. Whether insurer’s 
agent is agent to solicit inurance, or solicit, receive, and accept applications for insur- 
ance, or deliver policy and receive premiums, his knowledge is imputed to insurer. 
A. H. Thompson Co. v. Security Ins. Co. et al. (Ky.) pie Pao 
(B) AGENCY FOR APPLICANT OR INSURED. 
§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
§ 98. — IN GENERAI,. 
98—One authorized to act as insurance agent in Delaware is agent of insurance company 
for whom agent solicits insurance. Rust v. Metropolitan Life Ins. Co. (Del) 
General rule is that broker employed by insurer to secure insurance is agent of insured 
and not of insurer. Broker employed by insured to secure insurance is deemed agent of 
insurer only for purpose of delivering policies and collecting premiums due. A®tna Life 
Ins. Co. v. Harris & Reichard Fur Dyers, Inc. (N. Y. 
§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 
103—-Insurance broker is agent of insured in negotiating for policy and owes duty to 
principal to exercise reasonable skill, and diligence in effecting insurance. Any negli- 
gence or other breach of duty on part of insurance broker, defeating insurance which 
he undertook to secure for principal, will render him liable for resulting loss. Insur- 
ance broker, undertaking to procure protection against designated risk, has duty to 
perform obligation with reasonable care, and is liable for loss properly attributable to 
his default. Where insurance broker does not perform obligation to procure insurance 
protection, against designated risk, constituting breach of duty owing to principal, 
principal may sue either for breach of contract or in tort for breach of duty. In 
action against insurance broker for damages for breach of contract to procure burglary 
insurance for plaintiff, failure to instruct jury that plaintiff was chargeable, as matter 
of law, with actual knowledge of contents of burglary policy accepted by him, but which 
was invalid because of prior burglary, held not error, where determining whether plain- 
tiff, was chargeable with want of diligence in not informing himself of contents of 
policy was properly left to jury. In action against insurance broker for damages for 
breach of contract to procure burglary insurance for plaintiff broker has burden to 
prove that plaintiff suffered no actual damage through broker’s breach of duty because 


particular risk because of prior burglary, was uninsurable in any reputable insurance 
company. Ursini v. Goldman. (Conn.) 


IV. Insurable Interest. 

§ 114. NECESSITY IN GENERAL. 

114—In New Jersey, beneficiary is not required to have interest in continuance of insured’s 
life, in order to support contract of life insurance. Katona v. Colonial Life Ins. 
Gs: Nk CaS RS BD sb. 5g arte ba i6ia'a Wig Sek en we aim RUE Gis hic SAEs bac N eae 

114—‘Property insurance” is essentially a contract of indemnity, and interest for loss 
for which contract provides indemnity is essential. Contract of property insurance 
to be valid requires that insured should have insurable interest at its inception and at 
time of loss; essential purpose of contract being to indemnify insured for loss he may 
sustain. Where insured had no insurable interest in building when insurance was 
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taken out, only obligation resting on insurer after loss was to return premiums. 
Davis-Wood Lumber Co., Inc. v. Insurance Co. of North America et al. (La.) 1030 
114—Person must have insurable interest in subject-matter of insurance to claim under 
marine policy issued for account of whom it may concern. Lowery v. Connecticut Fire 
Ins. Co. of Hartford. Conn. (U. S.) ; Si 3 1069 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general. 
115(2)—Materialman holding lien against house belonging to builder but built on land of 
another held to have no insurable interest when he took out insurance on house after 
owner of land had sold to purchaser in good faith. That both insurer and insured 
were acting under honest, but erroneous, belief that insured had insurable interest 
in building, could not create insurable interest which was essential to support insurance 
contract. Davis-Wood Lumber Co., Inc. v. Insurance Co. of North America et al. 
(La.) ; 1030 
115(2)—Required insura' porontty to 
operate and apply profits and proceeds in payment of debt owed it by beneficiary took 


out fire policy for beneficiary’s benefit. Citizens’ Bank & Trust Co. v. 
Sanders. (Tenn.) 


(6). Vendor and purchaser. 
115(6)—Legal and equitable title to realty being in vendors under forfeitable executory 
contract for sale thereof, they had insurable interest therein. 
western Mutual Fire Ass’n. (Wash.) 
(7). Interest of husband in wife’s property. 
115(7)—-Husband had interest, which he could insure against tornado, in homestead which 
had been jointly deeded to himself and wife. Northern Assur. Co., Limited v. Stewart. 
(Ala.) - hae dinars 
(8). Subjects of marine insurance. 
115(8)—Barge owner had right to insure not only against his liability as carrier but he 
had insurable interest in cargo, and was not required to specify nature of his interest. 
Carrier has such interest in goods intrusted to its care that it may insure not only its 
interest and liability but whole value of goods and may collect whole value, and. after 
reimbursing itself for special loss, hold surplus for owners. The John Russell. (U. S.) 
€ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—Corporation had insurable interest in life of its president and general manager, 
which insurable interest did not cease because insured’s services with corporation ceased 
some months before his death. Policies taken out by corporation on life of its president 
and general manager held not indemnifying contracts. Sinclair Refining Co. v. Long 
et al. (Kan.) 5 Sih letua i BOW seh Gee mae ye : ‘ 
116(1)—Insured’s estate has insurable interest in insured’s life so as to authorize insured 
to substitute his estate as beneficiary in place of his wife. Dunnavant v. Mountain 
States Life Ins. Co. (Mo.) Ser ; i 91 
116(1)—One has an insurable interest in his own life and may legally name whomever he 
pleases as beneficiary. Lawrence v. Travelers’ Ins. Co. et al. (U. S.) 383 
(3). Brother and sister. . 
116(3)—Assessment life policy naming insured’s sister as beneficiary held not void on 


ground that sister had no insurable interest. Williams v. Northeast Mut. Ins. Ass’n. 
(Mo.) 


114(5)—Creditor had insurable interest in debtor’s life although debt secured by policy 

was harred. Stoddard v. Bankers’ Life Ins. Co. et al. (Ind.) 

118. INSURANCE WITHOUT INTEREST. 

119. — WAGERING POLICIES IN GENERAL. 

Policies taken out by corporation on life of its president and general manager held 

not wagering contracts notwithstanding insured severed his connection with corporation 

before his death. Policies which corporation took out on life of its president and 

general manacer held not void as against public policy, notwithstanding insured severed 

his connection with corporation before his death. Sinclair Refining Co. 

et al. (Kan.) : 

$ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 

22—Lack of assignee’s insurable interest does not prevent recovery on life policy except 
where one having insurable interest lent himself to one without any as a cloak to what 
was in its inception a mere wager. Where insured secured policy on his life, payable 
to his administrator, without knowledge of one without insurable interest to whom 
policy was assigned, without consideration, shortly after its issuance, and paid premiums 
so long as he was able, and promised to reimburse assignee for premiums paid at his 
request, assignee held entitled to proceeds of policy as against administrator. 
v. Travelers’ Ins. Co. et al. (U. S.) os 

123. EXTINGUISHMENT OF POLICY. 

!123—Insurable interest of partner in life policy of deceased partner survived dissolution of 
partnership to extent of share of partnership losses owing by deceased partner to 
surviving partner. Smith v. Schoellkopf. (Tex.) unas ae 


V. The Contract in General. 
(A) NATURE. REQUISITES AND VALIDITY. 


124. NATURE OF CONTRACT. 
24—Substantive rights of parties to insurance contracts are fixed by contract in force at 
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time of happening of contingency insured against, and amount of recovery is limited 

_ _by such contracts. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.) 

§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER 

127—Insured’s representaticns as to health in original and in confirmatory amended applica- 
tions for life policy held “continuing representations” and as if made at time of 
delivery of policy, so that, if false and matter misrepresented contributed to event 
upori which policy was to become due and payable, the policy was void. Kester y. 
Metropolitan Life Ins. Co. (Mo.) 

§ 128. EXECUTORY AGREEMENTS TO INSURE. 

(2). Actions on agreements. 

128(2)—In action upon oral agreement to insure against fire, testimony of fire chief rela- 
tive to conversation with insured concerning premeditated fire under existing policy 
which led to cancellation thereof just before alleged oral contract of insurance on same 


1239 


property in same insurance company held admissible. Moore v. Home Ins. Co. (Mo.).1503 


§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Insurance agent authorized to countersign, issue, and deliver fire policies and collect 
premiums is general agent, as respects issuance of policy. American Ins. Co. v. 
Millican. (Ala.) : ra SP ne ack ; 
129—Where burglary and fire policy provided that policy did not cover property in auto- 
mobiles left unattended, statement of insurer’s agent to insured that under policy 
automobile was attended if it was locked, did not render insurer liable for loss of 
violin stolen from locked and unattended automobile where insured knew agent had 
no power to waive policy provision unless waiver was in writing ‘‘attention” or 
a denoting animation alone. ee v. National Union Fire Ins. Co. 
(Colo.) Fee tear hon engi 
129—Where insured had no knowledge of limitations — on "agent's authority, contract of fire 
insurance on truck and feedmill executed by collecting and soliciting agent to take 
effect immediately held binding on insurer. Anderson y. Indiana Liberty Mut. Ins. 
Co. (Wisc.) Se hs Heras Cag, iy eae ale ; ; ee 
-That insurer’s agent knew ‘automobile was to be driven by fifteen year old boy and 
stated his driving would be covered by policy did not estop insurer to assert true 
legal meaning of policy which would exclude liability while one under sixteen was 
driving. Tocal agent could not alter provisions in automobile liability policv, providing 
that no provision or condition should be waived or altered except by indorsement as 
provided. Cullen et al. v. Travelers’ Ins. Co. of Hartford, Conr. (Wis.) 
129—Where policy insuring against damages to trucks in schedule showed by its unambiguous 
terms that policy did not. cover truck substituted for truck in schedule unless rider 
covering substituted truck was affixed to policy, insurer was not estopped to deny 
oral representations of its agent who had no power to construe terms of policy that 
policy was fleet policy automatically covering replaced trucks. Colvin’s Baking Co. v. 
Northwestern National Ins. Co. (Wis.) 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
139(1)—Contract of insurarce was made by application for fire policy by owner of building 
throurch her broker and issuance by insurer of policy purporting to be in accordance 
with terms of application. Owner of building was bound by application for fire policy 
made by hroker who acted as agent of owner. Fireman’s Fund Ins. Co. v. Shapiro 
et al. (Mass.) 
130(1)—Insurer has right to accept insurance upon terms and conditions fixed by insurer, 
and, where it does so, a contract exists. Glou v. Security Ben. Ass’n. (Pa.) 
(2). Necessity of acceptance and approval. 
130(2)—-Valid insurance contract requires mutual consent, and policy varying from terms 
proposed in preliminary negotiations is generally mere counter proposition, necessitating 
applicant’s acceptance. Blackwell v. Roseberry et al. (La.) a 
(4). Effect of delay. 
130(4)—Mere delay in passing on application for health and accident insurance cannot be 
construed as acceptance thereof by insurer. Insurer is not obligated to accept or 
reject application for health and accident insurance, and mere delay of soliciting agent 
in forwarding application to insurer’s office where application by its terms is to be 
acted on does not give rise to action ex delicto. Schliep v. Commerical Casualty Ins. 
Co. (Minn.) ; 5 
$ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Oral contract of present insurance, or oral insurance effective at future date is 
valid. Schmidt v. Agricultural Ins. Co. et al. (Minn.) 
131(1)—Oral fire insurance contract to be valid requires meeting of minds of contracting 
parties in regard to essential terms. Where property owner’s husband told insurance 
agent he wanted $3,000 fire insurance on wife’s furniture, and agent replied that 
property was covered and that he would attend to it, there was no valid oral agree- 
ment to insure, since alleged contract was indefinite as to premium, period, and 
insurance company, where agent represented several companies. Parol contract of fire 
insurance made with agent representing several companies is invalid where no specific 


company is designated before loss occurs. Fulmer v. London, Liverpool & Globe Fire 
Ins. Co. et al. (S. C.) 


§ 132. BINDING SLIPS OR MEMORANDA. 
132—Delivery of provisional binders for ship repairer’s liability insurance by repairer’s 
agent to insurers did not effect valid contract of insurance, since essential elements, 
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such as effective date, and risk insured against, had not yet been supplied. Hanover 
Fire Ins. Co. v. Morse Dry Dock & Repairers Co. (N. Y.)........ cece eee e cece cece 
§ 133. FORM AND REQUISITES OF POLICY. 5 
(1). In generai. 
133(1)—Liability policy must contain matters of substance required by statutes and is 
assumed to provide indemnity for insured and any person responsible for operation 
of vehicle with insured’s consent. O’Roak v. Lloyds Casualty Co. (Mass.) aaah 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
135(1)—Life insurance policy, under entire contract including policy and application held 
not effective until delivered to insured, and date of delivery and not date of policy 
was annual anniversary date for payment of premium. Scotten v. Metropolitan Life 
Ins. Co. (Mo.) i bake Pepe tetera eae a GRR edd feet Saijplind's as iat eens aa 
(2). Sufficiency and effect of delivery. 
136(2)—There can be no binding delivery of life insurance policy after insured’s death. 
Delivery of life insurance policy may be actual or constructive, depending on parties’ 
intention, manifested by acts or words. Life insurance contract was not consummated 
by delivery of policy to beneficiary after insured’s death on his representation that he 
was insured’s agent. Beneficiary failing to disclose to insurer’s local agent, fact 
known to beneficiary, that insured was reported to have been drowned, before paying 
premium and procuring delivery of life insurance policy to him, held guilty of fraud 
vitiating policy delivered after insured’s death. Payment of premiums during insured’s 
life being condition precedent to delivery of life insurance policy, beneficiary’s demand 
for delivery thereof after paying premium was equivalent to affirmative assertion that 
assured was alive and that beneficiary was his agent in consummating contract. 
Beneficiary under life insurance policy had no right to pay premium and receive policy, 
eae) he was insured’s agent for such purposes. Metropolitan Life Ins. Co. v. James. 
ED. |v ckscacdatecw eines bk ald BRED EG hich are Wale bs ons We ug les Ok Wb cee ere inte wat @iscae eabeaed 
136(2)—Delivery of automobile policy to insurance agent, who retained policy as insured’s 
agent, held sufficient delivery to insured. Gelczis v. Preferred Accident Ins. Co. of New 
York. (N. J.) ; Se otatd ; BG ord Sea pin atew ante aakacs 
136(2)—Whether there was legally effective delivery of life policy depended on whether 
minds of insurer’s agent and insured met on matter of finality of delivery. Eaton 
v. New York Life Ins. Co. (Pa.) .. . 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Provision in life insurance policy that no obligation is assumed, unless insured 
is alive and in sound health on date of its delivery, is reasonable and valid. Provision 
in life insurance policy that no obligation is assumed, unless insured is in sound health 
on date of delivery thereof, is enforceable as warranty if insured then had disease 
increasing risk or made miserpresentation of material fact materially increasing risk 
with actual intent to deceive. Breach of warranty or false representaticn that insured 
is in sound health on date of delivery of life insurance policy defeats policy, if relied 
on by insurer. Commonwealth Life Ins. Co. v. Harmon. (Ala.) oe Eee ote 
136(4)—Where life policy provided that insurance applied for should not hecome effective 
unless applicant had not consulted or been treated by physician since her medical 
examination, policy never became effective if applicant had so consulted or had been 
so treated. New York Life Ins. Co. v. Gresham. (Miss.) 
136(4)—Condition in life policy that no obligation exists unless insured is in good health 
at time of issuance of policy is controlled by statute providing that no misrepresenta- 
tion shall render policy void unless misrepresentation contributed to contingency on which 


policy becomes payable. Kirk v. Metropolitan Life Ins. Co. (Mo.) .......... ...1204 


136(4)—In action by child a3 beneficiary on life policy of father who visited physician 
‘ between application and delivery of policy contrary to its provisions, no recovery 
beyond premium paid could be had, where doctor’s testimony was excluded as privileged 
and plaintiff did not show visits were for trivial ailments. Polachek v. New York 
Lite ins: ‘Co... CN. 0). ; ue os ‘ oa 
136(4)—Where life policy was issued without medical examination, insurer could not 
declare policy void pursuant to stipulation of contract that insured should be in sound 
health at time of issuance of policy since such stipulation conflicted with statute; 
there being no fraud. Headen v. Metropolitan Life Ins. Co. (N. C.) 
136(4)—Where insured, at time of issuance of industrial life policy, was not in sound health, 
and, within two years, had been attended by physician for serious disease, constituting 
breach of condition of policy, beneficiary held entitled to recover only premiums 
paid. Chorney v. Metropolitan Life Ins. Co. (R. I.) : 
136(4)—In absence of fraud, misrepresentation, or concealment, condition in application for 
life insurance requiring delivery of policy to insured while in continued good health 
is fulfilled by delivery while insured is in same state of health as at time of application 


and physical examination. Mutual Life Ins. Co. of New York v. Frey. (U. S.)....1 


(5) Acceptance and effect thereof. 
136(5)—Where neither policies nor application therefor made execution of written accep- 
tance of policies by insured condition to their becoming effective, beneficiaries and 
insured who did not know that agent’s authority to deliver policies was limited to 
delivery upon insured’s written acceptance — not bound by limitations. 


Metesl Lise Ine, Ga of New Vout ow. Dai. Cs Dds ccc ccc cissicccciccsacccassaas 1176 


§ 137. PAYMENT OF PREMIUM OR DUES. 
). Necessity of payment to bind company. 
137(1)—UTnder application for life insurance and insurance policy providing that insurance 
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contract shall not become effective until first premium has been paid, and that only 
executive officer as specified shall have authority to modify contract, policy cannot be 
considered as effective until prepayment of premium or waiver thereof. North Carolina 
Baok & Tram So. St Oh. wv. “Pee Take Tee Re. ER Re Si ido eshg cic ceewten : 724 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Parties to insurance contract may insert in policy any provisions they desire, 
limiting insurer’s liability or insured’s rights if not unreasonable, illegal or contrary 
to public policy. Jefferson Standard Life Ins. Co. v. Hurt. (Ky.)............ <« eee 
138(1)—Fire policy issued on a barn known by insurer to contain an actively operating 
still held void as against public policy. Vos v. Albany Mutual Fire Ins. Co. (Minn.) 207 
138(1)—Purpose of statute forbidding special inducements in making of insurance contracts 
was to subserve a public policy intended to promote solvency of insurance companies; 
and to assure equal opportunity in cost of insurance to those engaged in business; 
and to assure equality of opportunity and privilege to all local insurance agents. 
City of New York Ins. Co. et al. v. Greenwood International Co. (Miss.)........ 1306 
138(1)—In action to recover estate which psychoneurotic with income insufficient for 
her needs invested in annuity sufficient for her comfort, evidence held insufficient to 
establish that her phobias, especially her fear regarding her future security, were 
intensified to state of irrational apprehension, destroying capacity to contract. Delmonico 
v. Prudential Ins. Co. of America. (N. J.) ‘ 987 
138(1)—Automobile liability policy apparently issued in consequence of prior accident 
involving insured and which incorporated obligatory parts of act authorizing com- 
missioner of motor vehicles to require from persons involved in motor vehicle 
accident proof of financial responsibility held valid, notwithstanding policy was not 
issued at demand of commissioner, since insured, being in class requiring such proof, 
was not required to wait until commissioner acted. Company issuinz automobile 
liability policy conforming to statute, although issuance was not directed by com 
missioner held bound by provision of policy, where insured motorist belonged to class 
covered by statute. Steliga v. Metropolitan Casualty Ins. Co. of New York. (N. J.) 1124 
138(1)—Parties to life insurance contract may incorporate in policy such provisions as 
they see fit, and their rights must be determined by agreement. Gates v. Prudential 
Ins. Co. of America. (N. Y.) ; ; ae a Li 
138(1)—-Insurer, where obligation to insured is expressed in policy in general terms, may 
generally insert as many clauses excepting particular risk from general coverage as it 
sees fit, notwithstanding its obligation is materially limited after excluding risks 
specifically excepted. Maryland Casualty Co. v. Texas Fireproof Storage Co. (Tex.) 901 
138(1)—Parties in absence of statutory limitation, may contract as to risks for which 
insurer will be liable. Valenti v. Prudential Ins. Co. of America. (U. S.) ........1171 
(2). Discrimination between insurants. 
138(2)—Where insurable age of insured, making application for life policy on April 1, 
changed on April 14, but at insured’s request policy was dated April 1, provision 
making July 1, 1928, due date of second premium held valid as not being discriminatory 
a statute. First National Bank of Hastings et al. v. New York Life Ins. Co. 
(Minn.) wadtek emis sen 
128(2)—-Statutes against discrimination between policyholders held net to preclude recovery 
by insured of excessive cash surrender value in accordance with mistake in listing thereof 
in policv. Kaufman v. New York Life Ins. Co. (Pa.) 465 
138(2)—Second life insurance policy issued upon application under which first policy was 
issued, and antedated so as to give applicant benefit of lower age rating, held in 
violation of statute prohibiting rebates. Neighbors v. Union Central Life Ins. Co. 
(Tenn.) ; ea FALE CES POE Be ied icra ac “Ee apn DEN eeEe oan 734 
138(2)—Missouri statute prohibiting discrimination between insurants of same class as 
respects premiums or benefits, held not to prohibit policies containing inducements 
to all policyholders to refrain from borrowing thereon or making otherwise lawful 


uniform distinction between borrowers and other insurants. Trapp v. Metropolitan 
Dea I Ry RN os awk Sorc tc ROE en oO Rees CMY aT Rne si acoeemeon S 


§ 141. ESTOPPEL, REQUISITES, AND VALIDITY. 
(1). In general. 
141(1)—Where insurer, after accident, sent cancellation notice under automobile policy and 
collected earned premium, insurer waived provision, if any, precluding agent from 
acting as insured’s agent for delivery of policy. Gelczis v. Preferred Accident Ins. Co. 
of New York. (N. J.) ; Sie arse a Oi ara ait ate hee PT OS ate on at 
(2). Payment of first premium. 
141(2)—Insurer under automobile liability policy may waive prepayment of premium as 
condition precedent to liability. Gelezis v. Preferred Accident Ins. Co. (N. J.)... 342 


: By acknowledgment of recsipt of premium. 

141(3)—Acknowledgment of payment of first premium in life policy which has been 
delivered is conclusive on insurer, in absence of fraud. Eaton v. New York Life Ins. _ 
Co. (Pa.) Cees a ; apy : : 454 

141(3)—Where contract of life insurance was made in California, that application stated 
that payment of first premium was condition precedent to effectuating insurance held 

not to invalidate policy which acknowledged receipt of first premium though premium 

was in fact unpaid, in view of statutory provision making acknowledgment of receipt 

of premium conclusive evidence of its payment. Mutual Life Ins. Co. of New York 
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§ 143. REFORMATION. 

143—Court must interpret and enforce contracts as written, even though containing harsh 
and unjust terms. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.) 1239 

(1). Grounds of reformation in general. 

143(1)—Only remedy of insured, if conditions he claimed should not be in fire insurance 
policy were not waived, was reformation of policy by action in equity. Green v. 
Phoenix Ins. Co. of Hartford, Conn. (Ia.) 

143(1)—Fire policy issued to administrator as legal representative of deceased for three 
years and paid for out of estate funds held properly reformed to express real intention 
and cover interest of heir in whom title was when cassie was issued. Miller v. 
Phenix Ins. Co. of Hartford, Conn. (Minn.) -s 

(3). Fraud and mistake in general. 

1423(3)—Knowledge of insurer’s agent that insured desired fire policy protecting his interest 
as mortgagee in property regardless of subsequent changes in title being imputed to 
insurer, so as to entitle insured to reformation of policy by eliminating condition for 
avoidance thereof by future transfers of title without insurer’s consent, insured was 
entitled to recover amount of policy, notwithstanding such transfer. Green v. Phoenix 
Ins. Co. of Hartford, Conn. (Ia.) ........ 

(3). Fraud and mistake in general. 

143(3)—Insurance policy which accurately expresses intent of insurer, even though not 
expressing intent of insured may not be reformed. By-Fi Building & Loan Ass’n v. 
New York Casualty Co. (N. 

143(3)—Mistake of insurer in listing cash surrender value of policy held not such mutual 
mistake of parties as would —_ reformation of ev in such respect. Kaufman 
v. New York Life Ins. Co. (Pa.) ae 

143(3)—Where fire insurance policy was taken out to cover automobiles subject to equit- 
able mortgage, but effect of policy was to exclude coverage on mortgaged automobiles, 
mutual mistake held to authorize reformation of insurance policy to express intention 
of parties, although mistake was one of law as to effect of Rogaine Fountain v. 
Importers & Exporters Ins. Co. of New York. (Wis.) ; . 64 

(4). As to property or interest covered. 

143(4)—W be mistake in giving wrong motor number in securing automobile theft insur- 
ance was not mutual mistake, policy could not be reformed... ——— Universal Ins. 
Co. v. Winter et al. (Tex.) : 

(8). Right to reformation. 

143(8)—Trustee, holding trust deed on insured property when fire policy, on which he sued, 
was issued, should have been nonsuited, in absence of allegation that standard mortgage 
clause was fraudulently or mistakenly omitted from policy. Walls et al. v. Merchants 
Fire Assurance Corporation of New York et al. (N. C.) .. 

143(8)—As respects right to reformation, insured had duty to properly examine ‘policy 
and, if found to be not in conformity with terms agreed on, to notify insurer thereof 
as well as of his refusal to accept policy in that form. By-Fi Building & Loan 
Ass’n v. New York Casualty Co. (N 

143(8)—Person injured by insured’s automobile became beneficiary of liability policy and 
hence could sue for reformation thereof so as to cover insured at time of injury, 
notwithstanding insured’s failure to demand reformation. Principle that statute 
in derogation of common law will be construed strictly against those given rights there- 
under will not be applied in suit by person injured by insured’s automobile to reform 
policy so as to cover insured at time of injury. Tuzinska v. Ocean Accident & 
Guarantee Corporation. (N. 

§ 144. MODIFICATION. 

(1). In general. 

144(1)—Retention of premium by insurer on being advised of change in ownership of 
property held consideration for its parol promise to make fire policy payable to new 
owner. Orient Ins. Co. v. Peacock et al. (Fla.) 1497 

144(1)—Agreement of agent of insurer and insured doctor that insurer would pay 75 per 
cent. of maximum compensation for disability, if doctor resumed practice and that if 
doctor was unable to resume practice, he would be paid for total disability, held not 
modification of insurance contract. Fidelity & Casualty Co. of New York v. Bass. 
(Ky.) ; ‘ : ae ae ah ; ; 1088 

144(1)—Provision in life policy that insurance applied for on September 27, delivere? 
on October 16, to become effective as of July 24, 1928, should not become effective 
unless applicant had not consulted or been treated by physician since her medical 
examination, held not eliminated by amendment of application changing anniversary of 
policy to September 24 for 1929 and subsequent years. New York Life Ins. Co. v. 
Gresham. (Miss.) Jos ee cd ewe eek wee Ges ai ae se¢ és 

144(1) That another insurance company had assumed insurer’s obligations on accident 
policy did not relieve insurer of liability to insured, since insurer could not, without 
insured’s consent, substitute another insurer. American National Ins. Co. v. Briggs. 
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Powers of agents and brokers. 
144(2)—Provisions of accident policy may be altered by course of dealing which amounts 
to waiver or deviation, though policy limits authority of agents to waive its provisions. 
Adams v. Washington Fidelity National Ins. Co. (Ga.) : ea 
§ 145. RENEWAL. 
(1). In general. 
145(1)—Where term life policies provided that all premiums and benefits thereunder should 


1597 





The Insurance Law Journal, Vol. 83 


cease when insured became 44 years of age, grace period for payment of premiums 
did not extend time within which term policies might be surrendered when insured 
became 44 and new policies procured. Where term policies provided that all premiums 
and benefits thereunder should cease when insured became 44 years of age, but that 
term might be surrendered and new policies, dated concurrently with such expiration 
of term policies, procured, payment to agent nearly thirty days after insured became 44 
did not continue policies in force so as to render insurer liable for insured’s accidental 
death occurring shortly afterwards. That beneficiary of term life policies was unable 
to find agent in his office until after policies had expired, and was consequently unable 
to take advantage of continued protection clause, did not Tende= insurer liable on 
ground that consummation of plan had been prevented by it before insurer’s death. 
Coddens v. Chicago National Life Ins. Co. (Ind.) : 

145(1)—Oral contract for renewal of existing insurance is valid. Negotiations wherein 
insured directs insurers to “renew,” or “rewrite” existing insurance, “or to go ahead 
and write it up again’’ are sufficient where agent agrees to do so to constitute oral 
contract of renewal insurance if parties intend renewal. When parties agree on renewal 
of existing insurance and terms are not detailed, insurance like expiring insurance is 
intended. Schmidt v. Agricultural Ins. Co. et al. (Minn.) 


145(3)—Option of acceptance of any premium under accident policy is mere offer, and it ini 


is of no force unless accepted within time limited by policy. Davis v. Mutual Ben. 
Health & Accident Ass’n. (Okla.) 

145(1)—Health policy which had lapsed in accordance with its plain provisions, and which 
was not renewed with consent of insurer, ceased to be effective, in absence of some 
affirmative act by insurer which would lead insured to believe that insurer had consented 
to renewal of policy. Generally, renewal of policy of insurance is a contract and 
cannot be effected or consummated without mutual assent of parties. Where health 
policy lapsed by its terms unless renewed with consent of insurer, insurer’s failure 
to notify insured that insurer would not renew policy did not raise estoppel, where 
insured knew nature of policy. Insured held not entitled to recover upon health 
policy issued for period of three months and which was renewable with consent of 
insurer, when disability for which recovery was sought arose over two months after 
policy had expired, where insurer did nothing to lead insured to believe that policy 
had been renewed. Redeman v. Preferred Acc. Ins. Co. of New York. (Wis.) 

1B) CONSTRUCTION AND OPERATION. 

§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 

(1). In general. 

146(1)—Ordinarily, policy contract is measure of rights thereunder. Protective Life Ins. 
Co. v. Moore. (Ala.) 

146(1)—Where paramount consideration of parties at execution of contract was insurance 
against total and permanent disability, any construction of policy which nullifies such 
consideration should be avoided. Smith v. Mutual Life Ins. Co. of New York. (Ark.) 

146(1)—Risk fairly within contemplation of insurance policy is not to be avoided by any 
nice distinction or artificial refinement in use of words. Carl Ingalls, Inc. v. Hartford 
Fire Ins. Co. (Cal.) ex 3 

146(1)—Rights of parties should be determined by policy terms, so far as lawful, and 
language of policy shculd be construed as a whole, receive reasonable construction, 
and control where unambiguous. Penn Mutual Life Ins. Co. of Philadelphia v. 
Marshall. (Ga.) 

146(1)—-Insurer’s construction of fire policy held not binding on insured and_ insured’s 
assignee, since insured and assignee are bound only by actual terms of contract. 
Federal Land Bank of Omaha vy. Farmers’ Mut. Ins. Ass’n of Adams and Adjoining 


as reasonable person, understood policy to mean. Umbarger v. State Farm Mut. 
Automobile Ins. Co. (Ia.) ns 

146(1)—Contract of insurance must be read and considered as whole, and meaning and 
intention of parties determined therefrom. Watkins v. Federal Life Ins. Co. (Idaho.) 

146(1)—In interpreting insurance policies, terms used, in absence of ambiguity, must be 
taken in their plain, usual, and popular sense. Midwest Dairy Products Corporation 
v. Ohio Casualty Ins. Co. of Hamilton, Ohio. (Tll.) 

146(1)—Entire limitation contained in one sentence in life insurance policy must be con- 
sidered as whole, not by separating one word or phrase from another. Swann v. National 
Union Ben. Ass’n. (IIl.) 


146(1)—Policy must be construed according to its plain meaning, and rule of liberal 


construction does not authorize making new contract. Equitable Life Assur. Soc. of 
the United States v. Hall. (Ky.) 


146(1)—Court will construe insurance contract according to its true character and purpose 
and in sense in which insured had reason to suppose it was understood. Insurance com- 
pany, continuing to issue policies without modification after judicial construction of cer- 
tain provisions thereof, should not be heard to insist that they do not cover risks they 
had been adjudged to cover. Prudential Ins. Co. of America v. Harris. (Ky.) 

146(1)—Insurance policies are construed as contracts definitely fixing insurer’s liability and 
measuring insured’s rights. Court cannot add to or strike any language from insurance 
policy as to constitute new condition in effect, but must define insurer’s liability and 
determine insured’s rights according to terms and conditions of policy as made 
parties. Jefferson Standard Life Ins. Co. v. Hurt. (Ky.) 
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146(1)—Words: of insurance contract, if unambiguous, must be given their natural and 
ordinary meaning. Where language employed in insurance policy is ambiguous, con- 
sideration must be given to document as a whole and to its principal apparent purpose. 
Where language of insurance policy permits two rational interpretations construction 
most favorable to insured’s interests must be given effect, and construction which best 
effectuates main manifested design of parties is to be favored. Rezendes v. Prudential 
Ins. Co. of America. (Mass.) an 

146(1)—Where language of policy is not ambiguous, it calls for no construction and 
must be considered in its plain and easily understood sense. Wertman v. Michigan 
Mutual Liability Co. (Mich.) 

146(1)—Terms of accident policy should be understood in plain, ordinary, and popular 
sense. Ferguson v. Provident Life & Accident Ins. Co. (Miss.) 

146(1)—In ascertaining intention of parties, contract of insurance should be construed by 
same rules that govern interpretation of other contracts, and plain, unequivocal, and 
unambiguous language must be given its plain meaning. Court must determine whether 
language in insurance contract is ambiguous, and contract is not to be construed as 
ambiguous merely because parties thereunder have differed on its meaning. Stahl 
American Nat. Assur. Co. (Mo.) 

146(1)—Life policy providing disability benefits must be given a practical and reasonable 
construction, rather than a literal construction. Rickey v. New York Life Ins. Co. ; 
(Mo.) : ; ; 75 

146(1)—Obligation of insurance company under policy is limited and defined by terms of 
policy itself. Insurer is only liable by reason of its promise, which promise cannot 
be enlarged by court to fasten liability on insurer which it did not undertake. Howe : 
v. Mill Owners’ Mut. Fire Ins. Co. of Iowa. (N. Y.) 1045 

146(1)—Court, in construing insurance policy, must take contract as it finds it and cannot 
supply omissions to cover unspecified contingencies or rewrite policy, though it may 
read between lines to ascertain fair implications of contract. Lubow v. Prudential Ins. 
Co. of America. (N. Y.) 1237 

146(1)—Court will ordinarily place on words of insurance policy their primary and ‘general 
meaning. Purcell v. Washington Fidelity National Ins. Co. (Ore.) 290 

146(1)—Though unambiguous insurance policy cannot be construed to mean otherwise than 
what it says, it must’ be given reasonable interpretation in light of subject-matter and 
situation of parties at time of contract and construction cannot be manifestly absurd 
nor prevent recovery under all circumstances. Janney v. Scranton Life Ins. Co. (Pa.).1484 

146(1)—Court must accept automobile insurance policy as written, and give to its language 
its plain meaning. Alberga v. Pennsylvania Indemnity Corporation. (Pa.) cane 

146(1)—First of two clauses of fire policy so repugnant that they stand together stands 
rather than last, especially where first clause expresses chief object of policy. Citizens’ 
Bank & Trust Co. v. Scott & Sanders. (Tenn.) 

146(1)—Words in insure* olicy. unless it is obvious that they are intended to be used 
in mere technical connotations, will be given meaning that «-mmon speech imports. 
Aschenbrenner v. United States Fidelity & Guar:ntv Cz. (TU. S.) : 

146(1)—Words of insurance policy must be interpreted in their plain, ordinary meaning. 
Miller et al. v. Union Automobile Ins. Co. (U. S.) 571 

146(1)—Unambiguous insurance policies must be enforced like other contracts according 
to terms used. Bradley v. Prudential Ins. Co. of America. (U. a. : 1168 

146(1)—Primary purpose in construction of insurance contracts is to ascertain ‘parties’ inten- 
tion from language used. Federal Intermediate Credit Bank of Baltimore v. Globe ., 
Rutgers Fire Ins. Co. (U. S.) 

(2). Language of policy. 

146(2)—Words and phrases used in policies should be construed by their meaning as «sed 
in ordinary speech of people, not as understood by scholars. Missouri State Life Ins. 
Co. v. Martin. (Ark.) 

146(2)—Court must take words of insurance policy as persons with usual and. ‘ordinary 
understanding would construe them when used to express purpose for which employed. 
Jefferson Standard Life Ins. Co. v. Hurt. (Ky.) 5 1258 

146(2)—-Where word used in policy has different meaning, sense in . which word is used may 
be determined by context and purpose of policy wherein it is used. Hall v. Federal 
Life Ins. Co. (Mo.) 

146(2)—In construing insurance contracts, words will not be distorted out of their usual 
- accepted meaning. Jasion et al. v. Preferred Accident Ins. Co. of New York. 


828 


146(2) ~in absence of special circumstances, parties must be held to have used words in 
life policy in their ordinary accepted meaning. Provident Trust Co. of Philadelphia v. 
Equitable Life Assur. Soc. of the United States. (Pa.) ; 1001 
(3). Liberal or strict construction. 
146(3)—Forfeiture clauses in fire policy are binding on insured, but will be strictly 
construed against insurer. American Ins. Co. v. Millican. (Ala.) 498 
146(3)—Life policy will be construed so as to avoid forfeiture, if possible. Wife policy 
‘ae construed most strongly against insurer. New York Life Ins. Co. v. Shivley. ‘ 
r 658 
146(3)—Courts will not permit forfeitures under industrial policies unless impelled to do 
so by plain terms of contract, since insured are — uneducated persons. 
Missouri State Life Ins. Co. v. Foster. (Ark.) 662 
146(3)—Insurance contracts when ambiguous should. be construed | most ‘strongly against 
insurer. Smith v. Mutual Life Ins. Co. of New York. (Ark.) .... 
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146(3)—Ambiguous insurance contract is construed most favorably to insured. Rule requir- 
ing that language of phrase in policy be strictly construed, and, where ambiguous, 
against insurer, applies to exemption from liability as well as to forfeitures. Missouri 
Sinte Like Tae. Ce, Fe ec oe ira oo cre co Soa ss RA ain eR kale, Sele nla Rls Mn weak 

146(3)—Insurance policies are liberally construed in favor of insured and strongly against 
insurer. Metropolitan Life Ins. in. @; eer, “CAPD ook asc s ws 

146(3)—Where insurance contract is ambiguous and susceptible of more than. one reason- 
able construction, that most favorable to insured should be adopted. Martin v. Mutual 


eee Sa Pe a ee er ee ee ee re ee eee 1 


146(3)—Ambiguous insurance policy to be construed liberally in favor of insured. Carl 
Ingalls, Inc. v. Hartford Fire Ins. Co. (Cal.)............... 

146(3)—Any uncertainty existing in contract of insurance is to be construed most. stro: igly 
in favor of insured. Clark v. Policyholders’ Life Ins. Ass’n. (Cal.) . : 

146(3)—Ambiguous insurance policy should be interpreted most ieee mene insurer. 
Rinaldi v. Prudential Ins. Co. of America. (Conn.) .............. 

146(3)—Law does not favor forfeitures of insurance. Every provision in insurance policy 
will be construed more strongly against insurer, since insurer has chosen language 
employed. Brooks Transp. Co. Inc. v. Merchants Mutual Casualty Co. (Del.) 

146(3)—Where language of policy was chosen by insurer, it must be construed most 
strongly against insurer and in favor of insured. Umbarger v. State Farm Mut. 
Automobile Ins. Co. (Ia.) ...-.0....sccee ete e cnn cen ecereene srs neeeees eet esenses 

146(3)—Contracts of insurance must be construed in view “of their general objects avoiding 
strict and technical interpretation. Where language of insurance policy may be given 
two meanings, one of which permits recovery and other which does not, it is to be 
given construction most favorable to insured. Watkins v. Federal Life Ins. Co. 
RAIMA | orc 5. 8 az arp ated antiah eoe aehOR hn ea AIS bee aa tee OR eee aan eee : 

146(3)—In cases of ambiguity, that construction of insurance policies will be adopted which 
favors insured, and any fair doubt as to meaning of contract is resolved against 
insurer. Insurance contracts should be liberally construed in favor of insured, whe 
should not be deprived of benefit of insurance except where terms of policy clearly, 
definitely, and explicitly require it. Equivocal expressions in insurance contract, whereby 
insurer seeks to narrow range of its liability or renounce liability purported to be 
assumed by contract, are to be construed most strongly against: insurer. Where two 
constructions ot terms of policy equally reasonable can be obtained from wording of 
contract, that construction will be adopted which enables beneficiary to recover his loss. 
Midwest Dairy Products Corporation v. Ohio Casualty Ins. Co. of Hamilton, Ohio. 
MIN cae a, © S/oan Moun eed ate Ak RC ae acres Sean 

146(3)—Where provision in life insurance policy is ambiguous, ‘court will construe policy 
most favorably to insured; in such way as to avoid forfeiture and in sense in which 
insured may have reasonably understood it. Swann v. National Union Ben. Ass’n. 
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146(3)—Where burglary policy was upon regular printed form prepared by insurer, any 
doubts or ambiguities in provisions of polizy must be resolved most strongly against 
insurer. Fidelity & Deposit Co. of Maryland v. Pettis Dry Goods Co. (Ind.) 

146(3)—Rule requiring courts to ascertain and effect intention of parties contract applies 
to insurance contracts, except that liberal rule applies in favor of insured and 
—_ in case of doubt or ambiguity. Stoddard v. Bankers’ Life Co. et al. 
BOGE, ic Nisan cides oe paws ren sikh & haem me eee mee re wien nl are 

146(3)—Policy must be construed ‘according to its plain meaning, and ‘rule of liberal con- 
struction does not authorize making new contract. Equitable Life Assur. Soc. of the 
Ups SURE OS NEL I 6 5c ang. ccd thainsye We Riba Hae ate Ears adn a withe 

45(3)—Courts will construe uncertain or ambiguous insurance policies and benefit. cer- 
tificates liberally in insured’s favor, but cannot make contract for parties by adding 
to or striking from policy conditions. Fowler v. Brotherhood of Railroad Trainmen 
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146(3)—Generally, insurance contract will be construed strictly against insurer and liberally 
in insured’s favor. Perry’s Adm’x v. Inter-Southern Life Ins. Co. (Ky.) 

146(3)—In determining insurer’s liability and insured’s rights under policy, court must 
give effect to all its provisions, words and phrases, liberally construed in insured’s 
favor. Jefferson Standard Life Ins. Co. v. Hurt. (Ky.) : 

146(3)—-Ambiguity in industrial life policy written by insurer must be “construed against 
insurer. Albert v. New Capital Industrial Life Ins. Co. (Ma.) 

146(3)—Where language of insurance policy permits two rational interpretations construc- 
tion most favorable to insured’s interests must be given effect, and construction which 
best effectuates main manifested design of — is to be favored. Rezendes v. 
Prudential Ins. Co. of America. (Mass.) ‘ 


146(3)—Application having been prepared by insurer ould ee oil: most favorably to 
insured. New York Life Ins. Co. v. Modzelewski. (Mich.) .............. 


146(3)—Where insurance policy is ambiguous, its language must be strongly construed 
against insurer. Insurer must insert in policy language free from ambiguity, to protect 
itself against liability, thus enabling insured to know limitations of policy. Boesky Bros. 
Twelfth Street Corporation v. United States Fidelity & Guaranty Co. (Mich. 


146(3)—Ambiguous language in insurance contract should be interpreted most favorably to 
insured. Stahl v. American Nat. Assur. Co. (Mo.) 
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146(3)—Ambiguous wording in insurance ari must be construed most strongly against 


insurer. Hall v. Federal Life Ins. Co. 
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146(3)—Provisions of insurance policy, if ambiguous, should be interpreted most strongly 


against insurer. Jasion et al. v. Preferred Accident Ins. Co. of New York. (N. J.). 1337 
146(3)—Doubts arising from language used in policy must be interpreted most strongly 
against insurer. Arico v. Prudential Ins. Co. of America. (N. Y.) ; . . 989 





146(3)—Construction most favorable to insured will be adopted when terms of insurance 
policy are ambiguous. Shapiro v. Metropolitan Life Ins. Co. (N. Y.) ..........-;. 

146(3)—Ordinarily, ambiguous insurance policy must be construed against insurer _but 
court cannot substitute its language for, or exclude from, policy plain provisions 
thereof. Weiss v. Preferred Accident Ins. Co. of New York. (N.Y.) .........+---: 13 

146(3)—Doubtful or ambiguous clauses of insurance policy will be construed against insurer. 


Purcell v. Washington Fidelity National Ins. Co. (Ore.) aid cating hat isla ‘cua a 
146(3)—Life policy will, if possible, be so construed as to protect insured. Jeske v. Metro- 
politan Life Ins. Co. (Pa.) ; ; a ee 459 
146(3)—In case of doubt or ambiguity, provisions of insurance policy will be viewed in light 
most favorable to insured. Janney v. Scranton Life Ins. Co. (Pa.)............--- 7. 
146(3)—Law disfavors forfeiture of insurance contracts. Appleby v. Reserve Loan Life 
Ins. Co. (S. C.) 52 esa as + seam Sipe ors 
146(3)—Indemnity policy providing for benefits for disability from sickness resulting in con- 
tinuous total loss of business time as manager of store should be liberally construed 
so as to carry out intention of parties. Cass v. Pacific Mutual Life Ins. Co. of Cali- 
fornia. (S. D.) : 303 


146(3)—When liability has become fixed by loss within range of responsibility assumed to 
insurance contract, courts are reluctant to deprive assured of benefit of liability by 
any narrow or technical construction of conditions and stipulations prescribing formal 
requisite for making accrued right available. Ordinarily, provisions in insurance con- 
tract for making and filing proofs of loss, compliance with which is made condition 
precedent to recovery, are liberally construed in favor of insured to avoid technical 
forfeitures. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.) .. ipo imen ee 

146(3)—Nothing will be implied in favor of forfeiture of fire policy, but right thereto must 
be clearly given by language used. London & Lancashire Ins. Co., Limited v. Higgins 


et al. (Tex.) 534 
146(3)—Forfeiture provisions in policy must be construed most strongly against insurer. 
Commercial Standard Ins. Co. v. Harper. (Tex.) : ‘ 1137 


146(3)—If language of insurance policy is reasonably open to two constructions, that more 
favorable to insured will be adopted. Aschenbrenner v. United States Fidelity & 
Guaranty Co. (U. S.) P ; : Sha 251 

146(3)—-Where clause in insurance policy is unambiguous, rule that policy be construed 
strongly against insurer is inapplicable. Miller et al. v. Union Automobile Ins. 


i Sree Eat a daly ee ; 571 
146(3)—Ambiguity, if any, in language used in policy should be resolved in insured’s 
favor. Ness v. Mutual Life Ins. Co. of New York. (U. S.) 636 


146(3)—Life_ policy must be construed liberally in favor of insured and strictly against 
insurer. Moreau v. Massachusetts Mutual Life Ins. Co. (U. 5S.) ..... Ran 

146(3)—Ambiguity in insurance contract must be construed most favorably to insured. 
Federal Intermediate Credit Bank of Baltimore v. Globe & Rutgers Fire Ins. Co. 


Us I oth eareceaed anleid ons edo KE Nigh ORES G6 Mpa Ree W EES S Mheaine hae hee.ae alice he okike eee ORs 1287 
146(3)—Insurance policies are strictly construed against insurers and liberally in insured’s 
favor. Brown et al. v. Northwestern Mutual Fire Ass’n. (Wash.) : 240 


(4). Standard policy. 
146(4)—Fire insurance policy in statutory form is deemed contract, and must be construed 
by rules of law applicable to insurance contracts in same manner as before adoption of 
such form. Ruffino v. Queen Ins. Co. of America. (Cal.) ...............0... ns 
§ 147. WHAT LAW GOVERNS. 
(2). Place of contract. 
147(2)—Automobile liability policy issued to New Hampshire resident held New Hampshire 
contract, to be construed according to law of that state. Bowen et al. v. Cote et al. 
CU: 2) j 572 
147(2)—Where accident policy issued to Wyoming resident named Colerado resident as 
beneficiary, and exempted death by suicide, Wyoming law under which exemption was 
valid, and not Colorado law under which exemption was invalid, governed, precluding 
recovery by beneficiary for suicidal death while insured was insane, since exemption 
was effected as finality when policy was executed. Mutual Benefit Health & Accident 
Ass'n v. Baldridge. (U. S.) 1072 
147(2)—Washington law governed in action on Washington resident’s life policies, Pruden- 
tial Ins. Co. of America v. Winn. (U. S.) ona gin to pr ale eae RN in 4 are er 
147(2)—-Character of covenants of life insurance contract depends on statutes of state 
where made. Valenti v. Prudential Ins. Co. of America. (U. S.) 5 chips ah 1171 
(3). Place of performance. 
147(3)—To entitle beneficiary in Colorado to recover benefits for suicidal death under 
accident policy exempting death by suicide, intention of insured and insurer that con- 
tract should be performed in Colorado where exemption was invalid, must have existed 
at time contract was made in Wyoming where exemption was valid. Mutual Benefit 


Health & Accident Ass’n v. Baldridge. (U. S.) 1072 


§ 149. PRINTED AND WRITTEN PORTIONS OF POLICY. | i : 
149—Written provisions of fire policy are given precedence over printed provisions in case 
of repugnancy. Citizens’ Bank & Trust Co. v. Scott & Sanders. (Tenn.)............ 1515 
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§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 
150—Rider, signed by insurer’s authorized agent and attached to fire policy in manner con- 
sistent with language thereof, becomes part of it and will be construed in connection 
with other provisions thereof. Ruffino v. Queen Insurance Co. of America. (Cal.) 1288 
§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 
151(1)—Book of rules prepared and distributed solely by employer may not, as against 
insurer, be treated as part of group insurance contract. Equitable Life Assur. Soc. 
of the United States v. Hall. (Ky.) . 687 
151(1)—Certificate of insurance and ins 


pamphlet which detailed benefits of group life policy and of certificate gained by 
membership and which was made part of bill, to which answer admitted that pamphlet 
under which beneficiary claimed was issued by insurer. Turley v. John Hancock Mutual 
Life Ins. Co. (Pa.) , 1223 
151(1)—Where insurer issues grou 
contribute portion of premium paid by employer, there arises definite contractual rela- 
tion between insured employees and insurer, and certificates become integral parts of 
insurance contract. Group policy issued employer and certificates issued employees who 
contribute portion of premium are to be construed and enforced together. Smithart v. 
John Hancock Mutual Life Ins. Co. (Tenn.) 
(2). Application as part of contract. 
151(2)—Where court could read copy of application for insurance and copy was offered in 
evidence without objection, copy was not prevented from being part of insurance con- 
tract because of illegibility. Adamos v. New York Life Ins. Co. (U. S.) 24 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES 
OF INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 
152(1)—Insurer’s by-law provision regarding its nonliability on insurer’s failure to pay 
premium or assessment must be construed in conjunction with rest of fire policy. 
Federal Land Bank of Omaha v. Farmers’ Mut. Ins. Ass’n of Adams and Adjoining 
Counties.  (Ta.) : 
(3). Statutes and ordinances. 
1£2(3)—-Insurance policy, issued to meet requirements of compulsory motor vehicle insur- 
ance statute, must be construed in connection with such statute and public policy 
embodied therein. Guzenfield v. Liberty Mutual Ins. Co. et al. (Mass.) 
152(3)—-In determining insurer’s liability under compulsory motor vehicle liability insurance 
statutes, the statutes and policy must be construed together in the light of the General 
Court’s dominant design in undertaking to deal with the subject of motor vehicle 
liability insurance. Caccavo et al. v. Kearney et al. ) . 1330 
152(3)—-Statute providing life policy issued without not be 
defeated because of misrepresentation as to applicant’s physical condition except for 
fraud became part of insurance contract as much as if expressly incorporated. Headen 
v. Metropolitan Life Ins. Co. (N. C.) : 449 
152(3)—Statute providing that no life insurance company doing business in state may 
declare policy, not issued on payment of monthly or weekly premiums, unless it is a 
term insurance contract for one vear or !ess, lapsed for failure to pay premium 
assessed except on giving of specified notice held part of contract with resident of 
state. Fauer v. Aétna Life Ins. Co. (U. S.) ; 920 
152(3)—Statutes of state in which life insurance policy was made and to be performed 
were part thereof to same extent as if expressly written into it so far as applicable. 
Trapp v. Metropolitan Life Ins. Co. (U. S. 
§ 153. USAGES OF BUSINESS. 
153—Custom of insurance companies in handling dividend accumulations on life insurance 
policy held not binding on insured, notwithstanding general rule that evidence of custom 
is admissible upon showing that contracting parties knew of custom or that custom was 
so widespread that contracting parties must be assumed to have known of it. Pearson 
v. Massachusetts Mut. Life Ins. Co., Inc. (N. Y.) eens 
153—Parties to contract are not to be presumed to have intended to interpose impossible 
condition to its performance, wholly repugnant to. primary purpose expressed, and, 
when literal application of language requires such result, ambiguity is developed which 
invokes judicial discretion. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.)..1239 
§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general. : 
156(1)—Employee accepting group insurance contract made between employer and insurer 
— by terms thereof. Equitable Life Assur. Soc. of the United States v. Hall. 
(Ky.) tree yok 


1210 


156(4)—-Marine insurance carried for account of “whom it may concern” covers any one 
having insurable interest in insured property at time of happening of loss. Person 
covered by marine insurance need not be known to one procuring insurance, or to 
underwriter, if insurance is carried for account of “whom it may concern.” The John 
Russell. (U. S.) : ee : 

156(4)—Marine policy insuring charterer for account of “whom it may concern” held not 
to cover owner’s liability for cargo loss, where, in case of legal liability coverage, as 
distinguished from cargo insurance, “assured,” was expressly limited to parties to 
contract. Lowery v. Connecticut Fire Ins. Co. of Hartford, Conn. (U. S.) 
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SUBJECTS OF MARINE INSURANCE. 
PROPERTY COVERED BY INSURANCE AGAINST FIRE 
CAUSE OF LOSS. 
§ IN GENERAL. 
162—Where repugnant clauses of contract cannot be harmonized to give effect to both, and 
one is subordinate to principal purpose of contract, court will disregard it rather than 
permit it to destroy and nullify contract. Smithart v. John Hancock Mutual Life Ins. 
Co. (Tenn.) 
§ 164. DE SCRIPT ION OF TITI, E OR INTE R E 'S E 
(a). In general. 
164(1)—-Fire policy covering wearing apparel of insured and “family” held 
apparel of insured’s sisters, or half-brother and his family, who 
on insured, though all constituted one household and all worked 
name of insured; word “family” primarily suggesting a husband 
children. Franklin Fire Ins. Co. v. Shadid. (Tex.) 
§ 165. ——- DESCRIPTION OF LOCATION. 
165—Clauses of fire policies on lumber yard and mill providing for coverage of lumber 
while in yards, sheds, or cars situated on premises of insured held not inconsistent 
with clear space clauses providing for maintenance of clear space of 100 feet between 
property described and mill, and excepting lumber while in clear space from coverage 
and hence lumber within space was not covered. H. D. Foote Lumber Co., Inc. v. Svea 
Fire & Life Ins. Co. and seven other cases. (La.) 
§ 175. COMMENCEMENT OF RISK. 
175—Insurer’s risk under life insurance contract commenced with completion thereof by 
payment of first premium and due delivery of policy during assured’s life, in absence 
cf contrary stipulation. Metropolitan Life Ins. Co. v. James. (Ala.) 
175—Where local life insurance agent gives applicant receipt for first premium, applicant's 
money is forwarded to home office and accepted as first payment and policy is issued 
and forwarded to local agent for delivery to insured, contract of insurance becomes 
effective upon company’s acceptance of premium and issuance of policy, notwithstanding 
policy, according to its terms, takes effect at later date. Life & Casualty Ins. Co. of 
Tennessee v. Palmer. (Ga.) 
175—Where one whose insurable age changed on April 14, 1928, applied for life insurance 
on April 1 and requested that policy be dated April 1, and insurer conformed to 
request, insurance took effect April 1, notwithstanding application provided that insur- 
ance should not take effect until policy was delivered and first premium paid and 
applicant gave note payable May 1, for first premium but did not pay until June 20, 
as regards due date of second premium made payable in policy on Faly 1 1928, since 
lower premium rate was sufficient consideration for shorter coverage ataed by first 


OR OTHER 


not to include 
were not dependent 
in store conducted in 
and wife and _ their 


premium. First National Bank of Hastings et al. v. New York Life Ins. Co. (Minn.).1397 


Course of dealing between insured and insurer under life insurance policy in matter 

of payment of annual premiums, reinstatements, and loans under policy, held not to 
have changed effective date of policy from day of delivery of policy to date of policy 
where not based on consideration. Scotten v. Metropolitan Life Ins. Co. (Mo.) 

175—Contract of life insurance to take effect as of date of application, conditioned on 
insurability of applicant, held not prohibited by statute. Neighbors v. Union Central 
Life Ins. Co. (Tenn.) aoe ee : ‘ eee RY se a 

175—Risk on accident policy, attached when policy was delivered, notwithstanding 
premium was paid with postdated check, where payment of premium was not required 
before delivery of policy. Williams v. Employers Liability Assurance Corporation, 
Ltd. (U0. §S.) Pane ; See a as 
176. TERM AND DURATION OF RISK. 
77 TERM FIXED BY POLICY IN GENERAL. 

77—Temporary lay off of section hand, or leave of absence, held not to terminate employ- 
ment and insurer’s liability under group disability policy covering railroad employees. 
Prudential Ins. Co. of America v. Sweet. (Ky.) a ienars 

177—If insured became disabled during life of group policy, that he thereafter ceased to 
be among employees covered by policy could not destroy his right to benefits, since 
liability attached with inception of disability. Prudential Ins. Co. v. Cox. (Ky.) 

177—Mere existence of unexercised option of accepting premium under accident policy 
extending beyond period of insurance specified in policy does not operate to extend 
insurance so as to cover accident happening between expiration of insurance and t 
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eT- 
mination of option. Davis v. Mutual Ben. Health & Accident Ass’n. (Okl.)........1473 


177—Under group life policy providing for benefits, payable upon death, for total and per- 
manent disability occurring after insured cand age of 60, and that insurance would 
terminate with termination of membership of insured in employees’ association, rights 
of insured became vested when he suffered such disability after 60 and his subsequent 


loss of membership in employees’ association did not terminate insurance. tote v. 
John Hancock Mutual Life Ins. Co. (Pa.) 


—Even if policy were deemed to have terminated Pebrunsy - 1932, whens temmed died 
February 27, 1932, insurance protection was still afforded beneficiary of group policy 
under provision granting grace of 31 days which insurance should continue in force. 


Powell v. Equitable Life Assurance Society of United States. (S. ¢) 1227 


177—Provision in group policy terminating insurance on cessation of insured’s employment 


being unambiguous and of essence must be enforced. aes v. Prudential Ins. Co. - 
America. (U. S.) 


177—W se accident policy issued on April 15th ‘stated ‘that first monthly payment seas 
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coverage to May Ist and that subsequent monthly payments would extend policy, two 
subsequent payments held to carry policy to July 1st, as against contention that policy 
was effective up to three months of date of issue. Practice of insurer to have premiums 
operate upon accident insurance as of first of month and to treat policy issued before 
20th of month as paid to Ist of next month by first monthly payment held not fraud on 
prospective policyholder. Frysh v. Commercial Casualty Ins. Co. v. Newark, N. J. 
(Wisc. ) aE abaicaipet ire See} nate eit 
179%. LOANS ON POLICIES. 

17914—Where life policy provided for forfeiture on insured’s failure to pay interest when 
total indebtedness to insurer on policy equaled its cash surrender value, insurer could 
not add interest accrued but not due to principal, so as to make indebtedness equal 
cash surrender value in order to declare forfeiture. Words ‘defaulted interest” as 
used in life policy loan agreement that policy should become void unless defaulted 
interest was paid within month after mailing of notice meant interest that was not 
paid at time it was due. New York Life Ins. Co. v. Shivley. (Ark.) ...... 

179% canal? s failure to pay interest on notice after loan on paid-up life policy ‘became 
due, justified cancellation under policy and loan agreement, where indebtedness with 
interest exceeded cash value of policy. Insurer’s retention of dividend on life policy 
until shortly after insured’s death did not estop it from canceling policy by applying 
cash value thereof to payment of loan, on insured’s non-payment of interest, where 
indebtedness with interest exceeded cash value and dividend was insufficient to pay 
accrued interest. Missouri State Life Ins. Co. v. Bozeman. (Ga.) 

17914—Where life policy provided for loans to insured at 5% interest payable in advance, 
insurer could deduct interest in advance or where it did not, could compute interest 
on amount of loan plus 5% thereof, in computing whether net cash value of policy was 
sufficient to carry net amount of insurance from date of lapse for nonpayment of 
premium to date of insured’s death. Where insurer’s construction of life policy 
Provisions as to interest on loans made to insured did not meet with insured’s disap- 
proval, such construction, not being contrary to law or public policy, was binding on 
beneficiary. Penn Mutual Life Ins. Co. of Philadelphia v. Marshall. (Ga.) 

1791%4—Where insured, who borrowed upon paid-up life policy, agreed to take cash surrender 
value in settlement of debt upon default in payment of future premiums, insurer 
could not cancel its liability on default in payment of interest, since beneficiary was 
entitled to proceeds of policy minus amount of debt owing insurer. Commonwealth 
Life Ins. Co. v. Stanley. (Ky.) 

179%4—Insurer had right under life policy on proper notice to cancel policy when outstand- 
ing loan and interest thereon at date of cancellation exceeded amount of cash sur- 
render value, if insured had failed to pay interest due under loan agreement. Gen- 
erally, rights of insurer as to loans on policy are same as those of any other lender 
of money, at least as to rate of interest it may collect and mode in which it may 
enforce payment. Livingston v. Mutual Benefit Life Ins. Co. (S. C.) . hone 


VI. Premiums, Dues and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. : 
180—Risk of loss forms principal foundation of insurance contract, and, if no risk 
attaches, no premium, in absence of fraud, is earned. Smithart v. one Hancock 
Mutual Life Ins. Co. (Tenn.) sreeeeel 
§$ 186. PAYMENT OF PREMIUMS. 
(1). In general. . 
186(1)—Where insurance agency had authority to issue policies and accept premiums in 
payment thereof, agency’s acceptance of cash to amount of difference between premium 
on new policy and credit on insured’s account of unearned premiums on canceled 
policies in other companies, held payment of premium in full, requiring insurer to 
return unearned portion of premium on cancellation of new policy. McAllister v. 
Maryland Casualty Co. (Neb.) : 
(2). Time of payment. 
186(2)—Life insurance policy, under entire contract including policy and application held 
not effective until daeatod to insured, and date of delivery and not date of policy 
was annual anniversary date for payment of premium. Scotten v. Metropolitan Life 
Ins. Co. (Mo.) 
186(2)—Premium dates, agreed to by parties in_ life insurance. policy, were binding on 
them. Trapp v. Metropolitan Life Ins. Co. (U. 
(3). Payment to agent or broker. 
186(3)—Ordinarily, insurance broker is insurer’s agent for delivery of policy and collection 
of premium. Where insurer sent policy to insurance broker for delivery to insured with 
intention that policy should be in effect but policy required payment of premium before 
it would become operative broker held authorized to receive premium. Ocean Accident 
& Guarantee Corporation, Ltd. v. Emporia Tzlephone Co. (Kan.) 
186(3)—-To extent that broker employed by insured to secure insurance collected from 
insured any sum in excess of only premium then due, he was net acting as agent of 
insurer, and any excess payment made to broker was not payment of any amount 
thereafter to oat due to insurer. Etna Life Ins. Co. v. Harris & Reichard Fur 
Dyers, Inc. (N. Y.) 
§ 197. ENFORCEMENT OF ASSESSMENT 
(5). Trial and judgment. 
197(5)—Evidence of nonreceipt of assessment life insurer’s notices to insured to pay 
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assessment did not nullify presumption of receipt arising from mailing of notices, but 
left question for jury. Williams v. Northeast Mut. Ins. Ass’n. (Mo.) 

§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS. 

(1). Grounds of recovery in general. 

198(1)—Premiums paid on life policy after occurrence of insured’s total disability but 
before furnishing of proof thereof to insurer are not recoverable under waiver of 
premium clause. Goldman v. New York Life Ins. Co. (N. J.) 

198(1)—-Where life insurance policy was issued in violation of statute prohibiting rebates, 
insured’s remedy is not enforcement of prohibited contract, but only rescission and 
recovery of premiums paid. Neighbors v. Union Central Life Ins. Co. (Tenn.) 

(5). Avoidance or forfeiture of policy. 

198(5)—-Where term accident policy gave insurer right to cancel and option to refuse 
renewal premiums, insured could not recover earned premiums paid by him, on insurer’s 
refusal to accept renewal premium. Washington National Ins. Co. et al. v. ini 
CEG) as. 

(6). Actions. 

198(6)—In insured’s action for premiums under life policy cancelled by insurer, instruction 
that jury should determine whether there was breach of contract, and that if insured 
had paid all due premiums up to time of cancellation he did not breach contract, and 
if insured failed to pay premiums due insured could not recover, held not erroneous 
In insured’s action for premiums under life policy canceled by insurer, whether insured 
tendered premium payments and whether insurer improperly refused to receive them 
held for jury. National Life & Accident Ins. Co. v. Baker. (Ala.) 

198(6)—Under prayer for general relief in beneficiary’s suit on life insurance policy which 
was invalid because issued in violation of statute prohibiting rebates, beneficiary held 


not entitled to rescission and recovery of premiums paid. Neighbors v. Union Central 
Life Ins. Co. (Tenn.) ead . 


VII. Assignment or Other Ticalen of Pitien. 
§ 227. CONSENT OF INSURER. 


(1). Necessity of consent. ‘ 
207(1)—Contract of fire insurance cannot be assigned so as to give insured’s assignee any 
rights thereunder as against insurer without latter’s consent. Brogoitti et al. v. Walter 
et al. (Ariz.) , 
207(1)—-Under provision that fire policy should be void if assigned hefore loss, without 
insurer's consent, assignment without insurer’s consent held invalid and _ inoperative. 
Connolly v. Providence Washington Ins. Co. et al. (Nebr.) 
(2). Sufficiency and effect of consent. 
207(2)—-That soliciting agent consented to assignment of policy in behalf of fire insurer 
cannot alone support inference that he had power to do so. Stoner et al. v. First 
American Fire Ins. Co. of New York. (Ta.) 
207 (2) 


is obtained after fire without disclosing such fact. Connolly v. Providence Washington 
Ins. Co. et al. (Nebr.) ; ‘ hee, ene 
§ 211. DELIVERY AND ACCEPTANCE OF ASSIGNMENT. 
211—-Delivery of life policy is not essential to its assignment if assignment is delivered. 
Montgomery v. Locomotive Engineers’ Mut. Life & Accident Ins. Ass’n. (Wyo.) 
$ 213. CONSTRUCTION OF ASSIGNMENT. 
213—-Where insured in assignment of life policies stipulated that reasonable amount would 
be left for burial expenses provided he left no estate, insurer held liable for burial 
expenses to beneficiary who paid part and was assignee of other part, where insured 
left no ectate. Montgomery v. Locomotive Engineers’ Mut. Life & Accident Ins. 
Ass’n. (Wyo.) ; 
$ 215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 
215—Contract of fire insurance is, in effect, contract to indemnify owner against loss, and 
does not attach to or run with land. Brogoitti et al. v. Walter et al. (Ariz.) 
217. NOTICE TO INSURER. 
Where policy provided that only named officers of insurer could bind it by receiving 
representations or information, presentation of policy at office of insurer with assign- 
ment indorsed thereon to some one connected with insurer held insufficient to establish 
notice to insurer of assignment, and hence assignee could not recover from insurer 
case surrender value of policy paid to insured after such presentation. Brignola_ v. 
Prudential Ins. Co. of America. (N. j 
218. RIGHTS AND LIABILITIES OF ASSIGNEES. 
222. —— TRANSFER AS COLLATERAL SECURITY. 
Statute protecting beneficiary’s interest in life insurance as against insured’s creditors 
held inapplicable to assigned policy which expressly made assignment thereof binding 
on beneficiary to extent of insured’s indebtedness to assignee at time of insured’s 
death. Ferris v. Phoenix Mutual Life Ins. Co. (N. Y. 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 

§ 228. RIGHT OF INSURER TO CANCEL. 

228—Employee’s absence from work because he was laid off was not “unexplained 
absence” within provision of group policy providing for cancellation of policy in case 
of unexplained absence from work for over ten days. Employee suing for total and 


permanent disability benefits under group policy was subject to policy provision con- 
ferring right on insurer to cancel policy as therein provided, since one suing on 
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contract made for his benefit must accept contract as made. tna Life Ins. Co. of 
Hartford, Conn. v. Gullett. (Ky.) 3 
228—Insurance company, issuing health policy paid up for life after 120 months could not 
cancel or refuse premiums to renew it after time for which premium was paid. Wise 
v. First National Ins. Co. (S. C.) piece ; Canis ~ 
228—Life policies returned to soliciting agent of insurer for auditing purposes only could 


not be canceled by insurer without consent of insured. Mutual Life Ins. Co. of New 
York v. Frey. (U. S.) 

§ 229. NOTICE TO CANCEL. 

(1). Necessity of notice. 

229(1)—Agreement for immediate cancellation of fire policy without giving five days’ notice 
required by policy can be made, and may be established thereof, and conduct as well 
as direct words. Insured’s acquiescence in insurer’s notice of cancellation of fire 
insurance policy, not in strict compliance with policy, will operate as cancellation 
thereof, and will work estoppel to assert that policy is still in force. McRae et al. 
v. Mercury Ins. Co. (Nebr.) 

(2). Sufficiency of notice in general. 

229(2)—-Under automobile liability policy providing for cancellation by registered “notice 
by the company, to the assured’s address given herein, not less than 10 days’ prior to 
the effective date of cancellation” policy was canceled 10 days after notice was deposited 
in mail. McBride v. New Amsterdam Casualty Co. (N. J.) ............. 

§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 

230—Statute authorizing insurer to cancel fire policy on written notice without return of 
premium if insured had not prior to date of notice actually paid premium to insurer 
or its agent who issued policy, or to broker who negotiated it, held by use of word 
“negotiated” to mean broker who obtained and finally settled term and conditions of 
policy with insurer. Where fire policy covering merchandise had been issued by insurer’s 
general agent at instance of broker who had been asked to obtain policy by second 
broker who directly represented insured but was not known to insurer or its general 
agent, insured’s payment of premium to second broker who failed to remit premium to 
insurer or its general agent held not payment to broker who “negotiated” insurance, 
and insurer’s cancellation prior to fire without return of premium was effective under 
— statute. Morton Furniture Co. v. Dubuque Fire & Marine Ins. Co. 
(Mass. 

§ 232. ACTS CONSTITUTING CANCELLATION. 

232—Insurer cannot claim that fire policy was canceled before house burned, where after 
cancellation, its agent demanded payment of premium and accepted such payment; 
— not having received notice of cancellation. Republic Ins. Co. v. Watson et al. 
(Tex. Tl aa 

§ 235. EVIDENCE OF CANCELLATION. 

225—Finding that insured did not cancel marine policy authorizing cancellation on ten 
days’ notice held unsupported, where evidence showed that insured unccnditionally 
requested cancellation and insurer’s agent returned policy to insurer for cancellation. 
Union Marine & General Ins. Co., Limited v. Kuljis. (U. S.) 

§ 236. OPERATION AND EFFECT OF CANCELLATION. 

236—Cancellation of group policy must have been made prior to time liability to insured 
attached to defeat insured’s right to total and permanent disability benefits. Under 
group policy requiring six months’ period of total and permanent disability before 
insured was entitled to benefits, insured totally disabled six months prior to suit was 
not entitled to recovery, where policy was canceled nearly seven months previous to 
bringing of suit. AStna Life Ins. Co. of Hartford, Conn. v. Gullett. (Ky.) 

§ 237. REMEDIES FOR WRONGFUL CANCELLATION. 

237—Whether insured in written application under group policy mistakenly gave date of 
his birth year earlier than true date held for jury. Evidence, in suit for disability 
benefits, under group life policy, sustained verdict that insured was not over sixty years 
of age at time cf injury. Imsured’s cause of action for insurer’s refusal to pay 
disability benefits under group life policy accrued where insurer repudiated contract and 
denied all liability. Failure to instruct that insured could only recover amount of 
installments beginning three months after period of disability held not error, where 
suit was for full amount of policy. In suit for disability benefits under group policy. 
evidence justified verdict for insured in amount rendered by trial court. Metropolitan 
Life Ins. Co. v. Gregory. (Ark.) 
Where, in reply to letter in which insured stated that he was permanently and totally 
disabled, and requested blanks on which to impart information, insurer replied that it 
would get information from group policyholder, but furnished no blanks and requested 
no further information, insured held entitled thereafter to treat insurer’s reply as 
breach of contract and to maintain suit thereon. Metropolitan Life Ins. Co. v. Harper. 
(Ark.) 
Where policy provided for disability benefits and waiver of premiums on insured’s 
total and permanent disabilitv, insurer’s declaration of forfeiture for nonpayment of 
premiums, notwithstanding insured’s disability, constituted renunciation of contract, 
and authorized insured to recover present value of future installments of disability 
benefits. In action for present value of future installments of disability benefits, evi- 
dence sustained verdict that insured would live out usual expectancy of life. Equitable 
Life Assur. Soc. of United States v. Pool. (Ark.) sa ; 

237—Where disability insurer repudiated its contractual obligation to pay disability benefits, 
some of which had already accrued, insured was entitled to treat contract as ended, 
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so far as further performance was concerned, and maintain single action immediately 
a =" all damages occasioned by such breach. Robbins v. Travelers’ Ins. Co. 

237—Insured’s complaint seeking damages for anticipatory breach of policies containing dis- 
ability clauses stated cause if action, at least for amount of accrued disability benefits, 
where insured alleged insurer has ceased payment of disability benefits after insured 
became totally and permanently disabled. Robbins v. Travelers’ Ins. Co. (N. Y.) 

237—In action for weekly sick benefit and actual and punitive damages, evidence as to 
fraudulently procuring release and canceling life and disability policy held insufficient 
for jury. Bailey v. North Carolina Mutual Life Ins. Co. (S. ee : Sater 

237—Insurer’s demanding premiums and, on request, canceling life policy entitling insured, 
totally incapacitated, to disability payments and suspension of premiums, held construc- 
tive fraud, justifying reinstatement of policy. To claim difference between amount 
paid and amount due when insurer wrongfully canceled life policy providing disability 
payments, insured need not tender back amount received. Suit to reinstate life policy 
providing disability payments held not barred by laches where insured, being totally 
disabled for almost three years after cancellation of policy, sued when ascertaining 
rights. Pearson v. Mutual Life Ins. Co. of New York. (Tenn.) 

§ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 

(1). In general. 

238(1)—Provision in life insurance policy for payment of cash surrender value on surrender 
of all claims thereunder without beneficiary’s consent held to authorize surrender thereof 
by insured without beneficiary’s consent. Wisconsin statute held not to require married 
woman’s consent to her husband’s surrender of life policy containing contrary reserva- 
tion. Fischer v. Northwestern Mut. Life Ins. Co. (Mich.) .. ‘ 

§ 239. RIGHT TO SURRENDER LIFE OR ACCIDENT POLICIES. 

239— Mortgagee, in whose favor mortgagor’s fire policy contained loss payable clause, could 
not release insurer and substitute policy of another insurer therefor without knowledge 
or consent of mortgagor. Farrington et al. v. Commercial Standard Ins. Co. et al. 
(Tex.) 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Under life policy providing for cash surrender value, delivery of policy with request 
for surrender value of $181.02 by insured who was in extreme need held surrender of 
policy, warranting recovery of surrender value less outstanding loan of $102.36, and 
not face value of policy on death of insured about one month after application for 
surrender value, notwithstanding rules adopted by superintendent of insurance suspend- 
ing payment of surrender values during economic emergency unless under $100 in cases 
of extreme need, since such rules did not change contractual rights under policy. Bibbs 
v. Penn Mutual Life Ins. Co. (N. Y. ai rissa bivita hwo fas Bitty es Bee BT ee 

240—Fire policy providing for cancellation at insured’s request held terminated immediately 
on insured’s delivery of notice of cancellation to insurer’s authorized agent, notwith- 
standing no tender if unearned premium was made until after fire. Victory Ins. Co 
v. Schroeder et al. (Okla.) 

§$ 241. VALIDITY OF SURRENDER. 

241—To set aside surrender of assessment insurance policy for endowment certificate on 
ground of fraud, it must be shown that false statement was made with intent that other 
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party should rely thereon and that such party did rely thereon to his harm. TO as 


Life Co. et al. v. Wilkerson’s Adm’r. (Ky.) =i de asincawsas 
241—As respects validity of surrender, action of insurer’s agent in forwarding insured’s 
surrender of life policy to insurer during grace period for payment of premium held 
not contrary to insured’s instructions, but compliance with his request that agent take 
care of it and get what he could for insured, so as to preclude recovery thereon. Date 
of insured’s surrender of life policy during grace period for payment of premium held 
immaterial on question of consideration for surrender, in absence of express limitation 


in policy as to when cash surrender value might be demanded. Fischer v. Tae 


Mut. Life Ins. Co. (Mich.) ... 
§ 242. EVIDENCE OF SURRENDER. 
242—-Evidence held not to show that insured’s surrender of life insurance policy sued on 
was obtained through fraud and unfair advantage taken of his illness by insurer’s 
agent. Fischer v. Northwestern Mut. Life Ins. Co. (Mich.) ; ae 
§ 243. OPERATION AND EFFECT OF SURRENDER. 
243—Beneficiary’s rights under life insurance policy ceased on insured’s surrender thereof 
in accordance with its terms during grace period for payment of premium. Fischer v. 
Northwestern Mut. Life Ins. Co. (Mich.) Lg at otintelccee a9 
248. RESCISSION BY INSURED OR BENEFICIARY. 
48—Insured, if wishing to set aside surrender of assessment policy for endowment cer- 
tificate on ground of fraud, had duty to act promptly. National Life Co. et al. v. 
Wilkerson’s Adm’r. (K 
§ 247. RESCISSION BY II 
247—Option in insurance policy given insurer to refuse to accept premium held not to 
authorize termination of policy after liability attached under 
Independent Life Ins. Co. of America v. Downey. (Ky.) 
§ 249. ACTIONS FOR RESCISSION. 
249—Suit to set aside surrender of assessment insurance policy for endowment certificate, 
to secure return of endowment certificate to insurer and return of assessment policy to 
insured, being action for rescission, right to such rescission must be established by 
clear and convincing evidence. In suit to set aside surrender of assessment insurance 
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policy for endowment certificate on ground of. fraud, evidence showing alleged mis- 
representations as to amount of future assessments under assessment policy held insuffi- 
cient to justify relief sought. National Life Co. et al. v. Wilkerson’s Adm’r. (Ky.)...1185 
249—It will be presumed in insurer’s suit to rescind life and disability policy for proved 
material misrepresentations by insured in application that contract was made in reli- 


ance thereon, in absence of facts showing contrary. New York Life Ins. Co. v. 
Brandwene et ux. (Pa.) ‘ ‘ 999 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 

GROUNDS IN GENERAL. 

52. REPRESENTATIONS. 

53. - IN GENERAL. 

53—Where facts represented were untrue, were known by insured to be untrue, were 
made to deceive insurer, and insurer relying thereon was deceived into issuing policy, 
policy is void. Citizens’ Ins. Co. v. Whitley. (Ky.) 
Obligation to deal fairly and honestly rests equally on all parties to accident and 
health policy. Commercial Casualty Ins. Co. v. Schmidt. (Md.) 
Material misrepresentations in application for life policy, if made with intent to defraud, 
or if matter misrepresented increases risk, though not made with intent to defraud, 
will avoid policy. Domico v_ Metropolitan Life Ins. Co. (Minn.) 
Insurer may secure cancellation of insurance contract, execution of which was 
induced by insured’s fraudulent misrepresentations. New York Life Ins. Co. v. 
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Brandwene et ux. (Pa.) 
254. FALSITY. 


254—False representation in negotiating policy does not 


999 


§ 

2 defeat recovery thereon under 
statute, unless made with intent to deceive. McCann v. Reeder et al. (Wash.) ......1547 

§ 255. —— MATERIALITY. 

233—As regards assured’s breach of conditions of automobile indemnity policy, ordinarily, 
any misrepresentation bringing about issuance of policy on reduced premium rate is 
“material.” Brooks Transp. Co. Inc. v. Merchants Mutual Casualty Co. (Del.) 

255—Fact is ‘material to risk’? only when insurer, acting in accordance with 
of insurers, would not have issued policy had it known fact. 
Whitley. (Ky.) 


Misrepresentations 


usual custom 
Citizens’ Ins. Co. v. 


in application for accident and health policy are ‘material’ if 
they are such as would reasonably form material factor in estimating chances of loss 
or outlay on insurance. Question of materiality of misrepresentations in application for 
accident and health insurance is whether misrepresentation of true facts would reason- 
ably have affected determination of acceptability. Commercial Casualty Ins. Co. 


Schmidt. (Md.) 

Misrepresentation 

reasonably influence insurer and induce it to 
Accident Co. v. Potter. (Tenn.) ; aca 

Misrepresentation by insured in application for life insurance, about any matter of 
sufficient importance to naturally and reasonehlv influence judgment of insurer in 
making contract, constitutes misrepresentation which increases risk of loss, and avoids 
policy. In determining whether false representations in application for life insurance 
policy, increased risk and avoids, policy, it is immaterial that misrepresentation related 
to matters which did not contribute to cause of insured’s death. National Life & 
Accident Ins. Co. v. American Trust Co. (Tenn.) 
Every fact untruly stated in application for fire policy is “material representation” if 
insurer’s knowledge or ignorance thereof would naturally influence insurer’s judgment 

in making contract. Perry et ux. v. Continental Ins. Co. (Wash.) ‘ 1315 


$ 256. ——- EFFECT OF MISREPRESENTATION. 
(1). In general. 


256(1)—Recovery cannot be had on life insurance policy, issued without medical examina- 
tion, where fraud in procurement thereof is alleged and found 
evidence. Potts v. Life Ins. Co. of Virginia. (N. C.) 
(2). Knowledge and intent of applicant. 
256(2)—False representations made to insurer which are material to risk defeat recovery 


on life policy issued thereon, though representations were made innocently. Ford v. 
Commonwealth Life Ins. Co. (Ky.) 
256(2) 


Vv. 


decline application. Interstate Life & 
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by jury on competent 


720 


| ‘ 5 67 
-Insured’s false answers or false voluntary statements, if material to risk, will 
avoid policy, 


irrespective of insured’s knowledge of their truth. iti P 
evel paler. oe r Citizens’ Ins. Co. 


1 : ; a an ie 187 
os policy may be coment ~ untrue statements made by insured in good faith 

if misrepresentation materially affects insurer’s assumption of risk. i 

Co. of America v. Ashe et ux. (Mich.) . vreagnoalioess 


a eoreines will not void life policy unless insured knew they were false 
or unless they are concerning matters of which insured must be charged with 
knowledge. Kirk v. Metropolitan Life Ins. Co. (Mo.) : ‘8 


256(2)—False representation as to material matter in application for life insurance policy 
is generally sufficient to avoid ef though made in good faith. Jefferson Standard 
Life Ins. Co. v. Stevenson. (U. S.) 639 

§ 257. CONCEALMENT. 

$ 258. IN GENERAL. 


258—Insured’s failure to disclose conditions affecting risk, of which he is aware, makes 
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life policy voidable at insurer’s option. Concealment becomes fraudulent only when 
party having knowledge of facts owes duty to disclose them. Prudential Ins. Co. of 
America v. Ashe et ux. (Mich.) 

8—Insurer’s issuing ship repairer’s liability policies for period antedating issuance ‘of 
policies. held entitled to rely on repairer and its broker, acting as repairer’s agent in 
applying for insuranee to make known to insurers fact of accident preceding issuance 
of, but covered by, policies, and all other facts material to risk. Where ship explosion 
occurred while provisional binders for ship repairer’s liability insurance, delivered by 
repairer’s broker to insurers, were awaiting acceptance by insurers, fact that repairer 
did not disclose to insurers, before final closing of insurance, fact that such loss, 
covered by proposed insurance, had already occurred held sufficient ground for equity 
court to decree cancellation or rescission of policies issued for period antedating issuance 
of policies. Duty of applicant for insurance to communicate to insurer facts material 
to risk is independent of intention and is violated by fact of concealment, even where 
there is no design to deceive. Where insured, knowing that agent is about td procure 
insurance, withholds information of loss and obtains insurance without disclosing such 


informaton, there is manifest fraud avoiding policy. Hanover Fire Ins. Co. v. Norse 
Dry Dock & Repairs Co. (N 


é 260. - MATERIALTY. 


260—Failure to disclose material fact is fraudulent when insured knows or ordinarily 
prudent person would have known it to be material to risk. To avoid policy for 
f-audulent concealment, facts alleged to have been concealed must be material to risk. 
Citizens’ Ins. Co. v. Whitley. (Ky.) ; 
-To avoid payment, under fire policy, there must be fraudulent concealment cf material 
fact. Scottish Union & National Ins. Co. v. Mundv. (Ky.) 
262. FRAUD OF FALSE SWEARING IN OBTAINING INSURANCE. 
62—False representations by insured in application for life insurance will not avoid policy, 
unless insured was guilty of either legal or actual fraud in making representations. 
Where facts involved in questions in application for life insurance are presumably 
within personal knowledge of insured, and are such that insurer would naturally have 
contemplated that insured’s answers represented actual facts, insured is guilty of legal 
fraud if representations be false, notwithstanding absence of intent to deceive. State- 
ments and representations made by insured in application for life insurance, with reck- 
less disregard of their truth, are equivalent to those onnen false in character. 
Illinois Bankers’ Life Ass’n v. Theodore. (Ariz.) 4 Soraate aie : 
Willfully false representations in unattached application, where furnishing actual 
basis on which life policy was issued. will ordinarily avoid policy on theory that 
insurance was fraudulently procured. Metropolitan Life Ins. Co. v. Bugg. (Ga.) 53 
Provisien for forfeiture of fire policy for ‘‘false swearine’” contemplates that swear- 
ing shall be knowingly and intentionally false and not through mere mistake. Knight 
v. Boston Ins. Co. (N. J.) 1040 
263. WARRANTIES. 
264. - IN GENERAL. 
(1). In general. 
264(1)—In insurance law “warranties” are statements or conditions, forming part of 
tract whereby insured contracts as to existence 
which is essential or validity of contract. Trinity 
(Tex.) 


1369 


69 


con- 
of certain facts, literal truth as te 
Universal Ins. Co. v. Winter et al. 


265. - DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
'—Difference exists between obtaining contract of life 
tion of fact, and existence of that fact 
Chorney v. Metropolitan Life Ins. Co. (R. I.) 


265. —— DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 


insurance through misrepresenta- 
as condition upon which contract is dependent. 


1003 
§ 


265—Insured’s answers to questions of medical exantiner, which answers examiner placed 
in applications for life policies, held “representations” not “warranties.” Sirgany vi 

Equitable Life Assurance Society of United States. (S. C.) . 

§ 268. - EFFECT OF BREACH. 

268—Rule that policy covering building and personalty therein is indivisible so that voiding 
of risk on building voids insurance on personalty is subject to modification by sub- 
sequent conduct of parties operating as practical construction of policy, or by way of 
waiver or estoppel. Wutzke et al. v. County Fire Ins. Co. of Philadelphia. (Mich.) 789 

268—-Statutory provision relating to effect of misstatement made in procuring life insur- 
ance nolicy held inapplicable to condition contained in policy. Chorney v. Metropolitan 
Life Ine: Co. CH. ED 

(3B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED 

§ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—Statement by insured that automobile is model of specified year is material and, if 
false, voids fire policy. Misrepresentations by insured of year model of automobile, its 


trade-name, and actual cost held material, and voided fire policy. Butler v. Rhode 
Island Mut. Liability Ins. Co. (R. I.) 


280—Automobile theft insured held not liable under policy 
was given. Trinity Universal Ins. Co. v. Winter et 
§ 282. TITLE OR INTEREST OF INSURED 
(1). Construction and effect of provisions of policy. 
282(1)—Stipulation in fire policy that insured must be sole and unconditional owner. or 
owner of fee-simple title to ground on which building was lccated, held valid. Where 
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ownership of insured property was other than sole and unconditional ownership as fire 
policy provided, policy was void. Franklin Fire Ins. Co. v. Holmes. (Ark.) ; 
222(1)—-False representation by tenant ir common, or other part owner, that he was sole 
and unconditional owner of property insured, would avoid fire policy; such misrepre- 
sentation being material to risk. Alfred v. Bankers’ & Shippers’ Ins. Co. et al. 
(Tenn.) Zi ard sass kA 6 asics Soin eens Se ENE el ate! ee ee sisi averse : 
282(1)—-Acceptance of fire policy containing provision that it should be void if insured’s 
interest was not unconditional and sole ownership held to amount to representation 
that title and ownership were as stated. Purpose of sole and unconditional ownership 
clause in fire policy is to avoid assumption of risk for those wh«-e lack of interest 
in property might induce carelessness or wrong-doing in its use or 
Alfred v. Bankers’ & Shippers’ Ins. Co. et al. (Tenn.) 
282(1)—Agent for undisclosed principal could not recover on fire policy for loss of 
property of such undisclosed principal, where policy provided insured had unconditional 
and sole ownership of property. Rule that one dealing with agent acting for undisclosed 
principal is bound by contract is subject to exception that he is not so bound when 
contract involves elements of personal trust and confidence, and fire insurance contract 
comes within such exception. Fire insurance contract is personal in its nature, and 
insurer is entitled to know whose property he is insuring. Intention of insured, under 
fire policy providing for insured’s unconditional and sole ownership of property to insure 
property of all members of household, and insured’s assertion of right to collect for 
such loss, did not render policy void, but policy still covered property of insured, 
Franklin Fire Ins. Co. v. Shadid. (Tex.) steal ares “* 
282(1)—Provision for fire policy requiring unconditional and sole ownership should be 
construed strictly against insurer. London & Lancashire Ins. Co., Limited v. Higgins 
EEE: OE won h ea ees cos onic Mola eee aur dunenl eee eee yee v Bein aia 534 
(2). Character of title or interest in general. 
282(2)—Decree canceling later correction deed for grantor’s incompetency would not 
affect title under the prior deed intended to be corrected as respects title of insured. 
Franklin Fire Ins. Co. v. Holmes. © (Ark.) a ata atetiys ; : 508 
282(2)—-Whether insured’s ownership cf premises was by paper title or by adverse 
possession held immaterial, as respects liability under fire policy. Scottish Union & 
National Ins. Co. v. Mundy. (Ky.) .. ‘ Sten HaStinned ule bie y 520 
282(2)—That father owning estate in courtesy and children owning fee subject thereto 
were all included in fire policy as owners held not ground for forfeiture, where there 
were no incumbrances and agent fully informed as to facts. Mclain et al. v. Atlas 
Assurance Co. Limited. (Mo.) A one Meas , 
282(2)—-Facts held to show that insured was owner of airplane and therefore had insurable 
interest therein entitling him to recover on fire policy for loss of airplane destroyed 
by fire. That employer paid for airplane, held not conclusive that airplane was not 
owned by employee, so as not to entitle employee to recover on fire policy, taken in 
his name, for loss of airplane destroyed by fire. Newman vy. North River Ins. Co. 


of New York. (Pa.) PERT CORY ED TE eee rrr ee 233 
282(2)—Warranty in fire 
held not breached because of mortgage thereon, and interest in another who paid a 
judgment rendered against insured. As respects interest in another than insured to 
secure a debt incurred by reason of such other’s advancing money to pay off a judgment, 
sole ownership provision of fire policy held ineffective where policy provided that breach 
of warranty would void policy unless otherwise provided by agreement indorsed thereon, 
and certificate of insurance covered property owner or held by insured in trust, or on 
commission, or on joint account with others, or sold but not delivered. Potomac Fire 
Ins. Co. v. Turner. (Tex.) ; he : haiceNals ; 
2)—-Where insured is unconditional and sole owner of all property covered by fire 
policy except small amount thereof of trivial value, policy is valid and enforceable 
as to property owned, notwithstanding stipulation requiring unconditional and _ sole 
ownership. London & Lancashire Ins. Co., Limited v. Higgins et al. (Tex.) ; 534 

(5). Title in husband or wife. 

5)—Fire policy delivered to husband named therein as insured and remaining in his 
possession until destroyed in fire, without attachment of riders showing wife’s interest 
in insured property, held void because husband was not sole owner of property. Palma 
et ux. v. National Fire Ins. Co. of Hartford et al. (N. Y.) ... : 522 


282(5)—-Tenant by entirety is not “sole and unconditional owner,’’ within fire policy 
provision. Tenant by entirety cannot recover on fire policy issued on his representation 
that he was sole and unconditional owner. If it could be said that husband, who 
was tenant by entirety, was for all practical purpose life tenant, as regards right 
to issuance of fire policy as sole and unconditional owner, he was not owner of 
ground in fee simple as required by policy. Alfred v. Bankers’ & Shippers’ Ins. Co. 
et al. (Tenn.) i ace cae Seen tcsiaishe tare eth hac oe Raa aac . $25 

222(5)—Undisputed evidence that insured and his wife occupied insured property as home- 
stead, and that wife died leaving children, before policy was issued, precluded recov- 
ery on fire policy requiring insured to be sole and unconditional owner. Providence 
Mrasumeten Tui, “Ge. @ Wee: CUD oko chido ils wera semesan Ned ee 1059 

(6). Effect of mortgage or other lien. 

282(6)—Warranty in fire policy that insured was sole and unconditional owner of oats 
held not breached because of mortgage thereon, and interest in another who paid a 

judgment rendered against insured. Potomac Fire Ins. Co. v. Turner. (Tex.) . 238 
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INCUMBRANCES. 
(1). In general. 
283(1)—-Automobile insurance policy, in view of mortgage outstanding at time of execution 
of policy and at time of loss, held void, where mortgage was not specifically described 
in policy as required. tna Ins. Co. v. Commercial Credit Co. (Ky.) 
(3). Existence and nature of incumbrances. 
2£3(3)—Mortgage, incumbering insured corn from date of its execution before issuance of 
fire policy until after fire destroyed corn, constituted breach of policy provision that 
policy should be void if insured property ‘be or become incumbered by a chattel 
mortgage”’ even if parties to mortgage verbally arranged that it should not become 
effective until later date or not at all. Morrison v. Fidelity Phenix Fire Ins. Co. 
(Mo.) 
283(3)—Where fire policy covering truck provided that loss should be payable to assured, 
and named person, as their interest appeared, and that there were no liens or incum- 
brances, that such named person was legal owner of truck under conditional sales 
agreement with confession of judgment attached thereto did not constitute breach of 
warranty barring action on policy. Ronca et al. v. British & Foreign Marine Ins. Co., 
Limited, of Liverpool, England. (Pa.) 1131 
83(3)—Under automobile fire insurance policy taken out by dealer in secondhand auto- 
mobiles, automobiles subject to equitable mortgage to third party who financed dealer’s 
operations held not covered by policy. Fountain v. Importers & Exporters Ins. Co. 
of New York. (Wis.) , en 5 
§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 
286—Warranty in messenger and interior robbery policy that “assured has not sustained 
nor received indemnity for any loss or damage by burglary, theft or robbery within 
the last five years,” held unambiguous and to prevent recovery where such loss had been 
sustained, though no indemnity therefor had been received. Sirvint v. Fidelity & 
Deposit Co. of Maryland. (N. Y.) 3 dtuadeeis wale oe 
286—Statement in application for fire policy that insured had never had loss by fire held 
material representation, falsity of which barred recovery on policy. Perry et ux. v. 
Continental Ins. Co. (Wash.) Fes 
(Cc) MATTERS RELATING TO PERSON INSURED. 
§ 290. AGE. ee 
290-—Statements as to age and fact of having other life insurance in application for insur- 
ance are material and, where statements are warranties and untrue, policy is voided. 
Glou v. Security Ben. Ass’n. (Pa.) 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—Questions, in application for life insurance, regarding spitting of blood and change 
of residence for health purposes, are matters of fact within knowledge of insured, and 
not of opinion, and answers were of character on which insurer had right to rely 
Illinois Bankers’ Life Ass’n v. Theodore. (Ariz.) Sooke, ear ” 1369 
291(1)—-Falsity of insured’s representations in application for life insurance, that he 
merely took social drink of intoxicants four or five times during year, that he had 
never been inmate of sanitarium, and that he had never had any ailment of nervous 
system, held to have increased risk of loss, and, therefore, avoided policy. National 
Life & Accident Ins. Co. v. American Trust Co. (Tenn.) ; , 477 
291(1)—Answers in application for life policies should receive liberal interpretation favoring 
insured where insurer claims misrepresentations. Prudential Ins. Co. of America v. 
Winn. (U. S.) . 7 1170 
291(1)—Terms ‘good 
be considered, not in light of scientific technical definition, but in light of insured’s 
understanding in connection with which terms are employed in examination. Mutual 
Life Ins. Co. of New York v. Frey. (U. S.) 2 1176 
(3). Knowledge and intent of applicant. 
291(3)—-Where question in application for life insurance is of such nature that reasonable 
man would know that it represented merely opinion of insured regarding his physical 
condition, there must be actual intent to deceive and bad faith by insured to avoid 
policy. Illinois Bankers’ Life Ass’n v. Theodore. (Ariz.) 1369 
291(3)—Insured’s misrepresentation as to health will not avoid life policy unless willfully 
or knowingly made with intent to deceive. National Life & Accident Ins. Co. v. 
Threlkeld. (Ark.) ine ; saa ns «2. 924 
291(3)—Failure of applicant for life policy to disclose facts regarding his health of which 
he is ignorant is not ground for avoiding policy. Domico v. Metropolitan Life Ins. 
Co. (Minn.) i 77 
281(3)—Untrue 
condition and personal medical history avoids disability benefit contract, attached to 
life policy, where material to risk and contract would not have been issued if truth 
had been told. Scott v. New England Mut. Life Ins. Co. (Nebr.) 
(4). Representations as to the existence of specific diseases. 
291(4)—Application for life policy stating that applicant had asthma occasionally, and 
containing words “has none” in place for physician’s name, held sufficient to put 
insurer on inquiry concerning seriousness of ailment and physicians employed. Colum- 
bian Mut. Life Ins. Co. v. Harrison. (Miss.) 
291(4)—False statements in deceased’s application for life insurance that he had not con- 
sulted physician within past five years and had never had disease of kidneys held 
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fraud on insurer, requiring cancellation of policy on refund of premiums. Goldman 
v. New York Life Ins. Co. (U. S.) , ; ao : 
291(4)—Misrepresentations, in application for life insurance, as to existence of tuberculosis, 
from which insured died four months later, held material to risk, precluding recovery 
on policy, absent estoppel. Metropolitan Life Ins. Co. of New York v. Hart. (Va.).. 764 
(5). Good or sound health. 
291(5)—Term “good health’ within life policy means that insured is free from disease 
which would seriously affect general soundness of his system, and that he has not 
been attended by a physician for serious ailment. Prudential Ins. Co. of America 
v. Ashe et ux. (Mich.) ; 
291(5)—Beneficiary could not recover on assessment life policy where both he and insured 
knew that insured had suffered from heart disease, of which insured died _ shortly 
after issuance of policy, for more than a year before application for insurance, in 
which it was stated that insured was in good health, Damgaard v. South Dakota 
Benev. Soc. (S. D.) ; ’ 1012 
291(5)—‘“Continued good health” is lative term manifestly relating to representations made 
by insured in application and medical examination as to his health. Mutual Life Ins. 
Co. of New York v. Frey. (U. S.) . +00 ARGG 
(6). Serious or temporary diseases. _ 
291(6)—Arthritis, inflammation of muscles, influenza, and diseased tonsils, for which 
insured consulted and was treated by physicians within five years before applying for 
policy, sought to be rescinded for fraudulent representations that he had consulted 
but one physician for mere cold in head during such time, held material matters, of 
which he should have informed insurer. New York Life Ins. Co. v. Brandwene et ux. 
(Pa.) z 
291(6)--Applicant’s false statements in application that he has never had any “serious 
illness” or specified diseases will not render life policy void unless diseases suffered 
were permanent, habitual, and constitutional affections, having some bearing on his 
general health and continuance of life. Interstate Life & Accident Co. v. Potter. 
(Tenn.) Saas ‘ re : 
(7). Injury or bodily infirmity. E ; 
291(7)—-Misrepresentations in application for accident and health policy stating applicant 
had never been disabled when he has successfully claimed disability and was receiving 
compensation from government held material to risk. That insured’s chest condition had 
no part in injury from accident for which he claimed insurance was immaterial on 
question whether misrepresentations made in application for accident and health policy 
were material to risk. Commercial Casualty Ins. Co. v. Schmidt. (Md.) es 
291(7)—“Bodily infirmity” sufficient to avoid accident policy by its omission frcm application 
must produce some real defect amounting to inroad on physical health or impairment 
of bodily or mental powers. Small scars left on insured’s ankles by gasoline burns, 
but not affecting use of limbs or feet, or normal span of life, or physical health, 
were not material to risk, and did not constitute “infirmity” sufficient to avoid accident 
policy. McClure v. World Ins. Co. (Neb.) teenies 
292. MEDICAL, ATTENDANCE. 
—Word “physician” within application avoiding life policy if applicant consulted physician 
after medical examination and before delivery of policy means legally licensed physician 
or doctor of medicine, and excludes chiropractor. New York Life Ins. Co. v. Modzelewski. 
(Mich. ) cies 1193 
Where insured had not suffered from or had medical treatment for illness for which 
she sought recovery on policy previous to application for insurance, her failure to state 
in application that she had been treated by doctor for temporary indisposition within 
last five years held not ground for canceling policy. Anthony v. Teachers’ Protective 
Union. (N. C.) a Ree 
292—-Statements, in application for life insurance policy issued without medical examination, 
that insured had never consulted phyician or been in hospital, were material. Potts 
v. Life Ins. Co. of Virginia. (N. C.) 
292—-Untrue answers made with knowledge of facts relating to applicant’s physical condition 
and personal medical history avoids disability benefit contract, attached to life policy, 
where material to risk and contract would not have been issued if truth had been told. 
Scott v. New England Mut. Life Ins. Co. (Nebr.) ; 
Physician’s testimony, that insured when he consulted physician was sick, is privileged, 
if involving expert determination after consultation, but is not privileged if relating 
to condition which was plein to observation of laymen. Question asked physician, 
whether insured was sick at time he consulted physician, held properly excluded as 
relating to privileged communication, where physician testified that he practiced as a 
diagnostician and made general physical examination of insured at his office. Lande 
v. Travelers’ Ins. Co. (N. Y.) ea ‘ : Roney Sach eae petaums 
Insured’s statement in application for life and disability policy that he had consulted 
doctor but once in past five years for cold in head held deliberately false and 
fraudulent, so as to justify rescission of policy, in view of three periods of total 
disability suffered by him, and his frequent consultations with doctor referred to, 
during such period. New York Life Ins. Co. v. Brandwene et ux. (Pa.) 
292—It was duty of applicant for life insurance to answer questions propounded in appli- 
cation fully and frankly respecting previous disease and consulting physicians therefor. 
Interstate Life & Accident Co. v. Potter. (Tenn.) . 
292—Insurance applicant’s false statements that he had 
certain ailments nor been inmate of hospital and failure to name physicians who 
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examined or treated him barred recovery on life policy, though he entered hospital prin- 
cipally for examination and observation. tna Life Ins. Co. of Hartford, Conn. v. 
Perron. (U. S.) 
292—Representations by negative answers to questions in life policy application whether 
insured had had operation, had been in hospital, or had consulted physicians, were 
as to facts materially affecting risk, and, where they were false, policy was voidable 
at insurer’s option, and, where insurer elected to cancel policy beneficiary could not 
recover. New York Life Ins. Co. v. Stewart. (U. S.) 
92—Insured’s false statement in application for life insurance ‘policy that ‘she had received 
no medical attention within five years held material representation barring recovery 
on policy. Statement in application for life insurance policy sued on that insured, 
who died of tuberculosis had given birth to child within five years, did not bar defense 
that representation that she had received no medical attention during such time was 
untrue in that she received such attention because of condition of her lungs. Statement 
of name of insured’s physician in application for life insurance policy sued on did 
not bar defense of falsity of representation that insured had received no medical 
attention for five years, though insurer could have learned contrary from such physician. 
Jefferson Standard Life Ins. Co. v. Stevenson. (U. 
292—-Insured’s false answers, to specific questions in application for health and accident 
policy, that no previous application for insurance had been declined, that his habits 
were temperate, and that he had received no medical treatment within past five years, 
held material to risk and barred beneficiary’s action where application, made part of 
policy provided that any false statement, made with intent to deceive or materially 
affecting acceptance of risk or hazard assumed, should bar recovery. Inquiries, in 
application for health and accident policy, expressly addressed to declination of pre- 
vious applications for insurance, temperance of insured’s habits, and medical treatment, 
made insured’s answers material to risk. Insured’s false answers to questions, in 
application for health and accident policy, expressly addressed to medical treatment 
and declination of prior applications for insurance, held material as matter of law. 
Dudgeon v. Mutual Ben. Health & Accident Ass’n. (U. S. 
)2—False statements in deceased’s application for life insurance that he had not 
physician within past five years and had never had disease of kidnevs held fraud on 
Lauber, requiring cancellation of policy on refund of premiums. Goldman v. New 
York Life Ins. Co. (U. S.) ; : ‘ ; 
§ 294. MARRIAGE. 
294—-Falsity of statement of insured that person designated as beneficiary was his wife held 
not to invalidate life insurance contract, since relationship of beneficiary to insured was 
immaterial to contract. Katona v. Colonial Life Ins. Co. of America. (N. J.) 
3 297. HABITS. 
297—Generally, insured’s statements in application for life inswrance in answer to question 
regarding use of intoxicating liquor are material to risk. Insured’s false statements in 
application for life insurance, regarding consumption of intoxicating liquors, increases 
risk of loss and avoids policy, if reasonably and naturally calculated to affect insurer’s 
judgment regardless of whether or not use of liquor contributed to insured’s death. 
Falsity of insureds representations in application for life insurance, that he merely 
took social drink of intoxicants four or five times during year, that he had never been 
inmate of sanitarium, and that he had never had any ailment of nervous system, held 
to have increased risk of loss. and therefore, avoided policy. National Life & Accident 
Ins. Co. v. American Trust Co. (Tenn.) 
297—Insured’s false answers, to specific questions in application for health and accident 
policy, that no previous application for insurance had been declined, that his habits 
were temperate, and that he had received no medical treatment within past five years. 
held material to risk and barred beneficiary’s action where application, made part of 
policy, provided that any false statement, made with intent to deceive or materially 
affecting acceptance of risk or hazard assumed, should bar recovery. Inquiries, in 
application for health and accident policy, expressly addressed to declination of 
previous applications for insurance, temperance of insured’s habits, and medical treat- 
ment, made insured’s answers material to risk. Dudgeon v. Mutual Ben. Health & 
Accident Ass’n. (U. S.) 


§ 300. PREVIOUS APPLICATIONS FOR INSURANCE. 

300—Insured’s false answers, to specific questions in application for health and accident 
policy, that no previous application for insurance had been declined, that his habits 
were temperate, and that he had received no medical treatment within past five years, 
held material to risk and barred beneficiary’s action where application, made part of 
policy provided that any false statement, made with intent to deceive or materially 
affecting acceptance of risk or hazard ‘assumed, should bar recovery. Inquiries, in 
application for health and accident policy, expressly addressed to declination of previous 
applications for insurance, temperance of insured’s habits, and medical treatment, made 
insured’s answers material to risk. Insured’s false answers to questions, in application 
for health and accident policy, expressly addressed to medical treatment and declination 
of prior applications for insurance, held material as matter of law. Dudgeon v. 
Mutual Ben. Health & Accident Ass’n. (U. S.) 

§ 301. OTHER EXISTING INSURANCE. 

301—Statements as to age and fact of having other life insurance in application for insur- 
ance are material, and, where statements are warranties and untrue, — is voided. 
Glou v. Security Ben. Ass’n. (Pa.) } 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Covenac’ 
or Condition Subsequent. 

(A) GROUNDS IN GENERAL. 

§ 306. CONDITIONS SUBSEQUENT 

§ 309. —— EFFECT OF BREACH. 

309—Where parties entered conditional agreement for fire insurance, it is immaterial 
whether breach of condition increases hazard, as regards insurer’s right to deny liability. 
Buonanno et ux. v. Springfield Fire & Marine Ins. Co. (R. I.) «0 saeee 

§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 

(1). In general. 

310(1)—Insured’s breach of conditon or warranty, justifying avoidance of policy by insured, 
does not operate automatically to forfeit or avoid policy, but gives insurer right to 
elect either to continue or to terminate policy, MacKay v. Aitna Life Ins. Co. 
(Conn. ) 

310(1)—‘‘Suspension” of insurance policy is not synonymous with “cancellation” thereof 
unless by agreement or otherwise two terms are to be considered as one. Provision 
providing for suspension of insurance policy upon named conditions will be enforced, 
and suspension provision may be self-executing, so that suspension automatically occurs 
when agreed event happens, without any affirmative act on part of insurer. Federal 
Land Bank of Omaha y. Farmers’ Mut. Ins. Ass’n of Adams and Adjoining Counties. 
(Ia.) ; 

(2). Nonpayment of premiums or assessments. 

310(2)—Life policy provision stipulating against termination of policy without notice where 
loan thereon with interest equaled cash value held not to preclude termination without 
notice for failure to pay premiums, notwithstanding loan on policy was outstanding. 
Insurer has no obligation to give notice of lapse of life policy on nonpayment of 
premiums, absent statute stipulation in policy, or established course of dealing. Penn 
Mutual Life Ins. Co. v. Fiquett. (Ala.) 

310(2)—Insurer which did not issue separate accident policy and did not maintain separate 
department writing accident insurance held not required to give notice of forfeiture 
of life policy for nonpayment of premiums. Wall v. Mutual Life Ins. Co. of New 
York. (Ta.) ee ae ; is 

310(2)—Insurance policy provisions regarding delinquency are not self-executing, where 
policy requires affirmative act of insurer to render delinquency effective. Policy of 
mutual insurance is not suspended by insured’s failure to pay assessment when due 
unless so provided by statute, by charter, or by-law of insurer, or by condition in policy 
itself. Where suspension of policy is not authorized by statute, constitution or by-laws 
of insurer, or by insurance certificate, there can be no suspension of policy so far as 
authority therefor arises from provisions of contract itself. Insurer’s by-law provision 
that insurer should not be liable for loss on nonpayment of assessments unless other- 
wise provided by agreement indorsed on policy did not authorize suspension of fire 
policy for nonpayment of assessment, in view of cancellation provision of policy. 
Insurer’s by-law provision providing for its nonliability upon insured’s nonpayment of 
assessments and upon insurer’s giving of notice as required by law held not self- 
executing, and hence did not suspend fire policy for nonpayment of assessment, in 
absence of notice of cancellation. Federal Land Bank of Omaha v. Farmers’ Mut. 
Ins. Ass’n of Adams and Adjoining Counties. (Ia.) 

310(2)—Notices to insured relating to due and unpaid premium on life insurance policy 
and intention to cancel policy subject to terms thereof, where notices did not conform 
to statute, held ineffective to terminate insurance contract upon enone of premium. 
Pedersen v. United Life Ins. Co. of Kansas. (Kan.) ..1184 

310(2)—-Where co-operative insurance association at time of fire hz id ‘not excluded insured 
from association for nonpayment of assessment, had not entered cancellation of policy 
on its records, and not served notice of cancellation on insured, policy held in force 
at time of loss. Lobdell v. Broome County Farmers’ Fire Relief Ass’n. (N. Y.)..1044 

310(2)—Where by-laws of mutual fire insurance association provided that nonpayment 
of assessments when due should render policies void until paid, member who sustained 
fire loss while in default could not recover from association, though no notice of 
cancellation of policy was given. Geddes v. Oregon Grange Fire Relief Ass’n. (Ore.) i048 

310(2)—Where life policy lapsed for nonpayment of premium, statutory notice to insured 
of forfeiture of policy for nonpayment of outstanding loan held not required as condition 
precedent to application of reserve value to payment of loan. Neighbors v. Union 
Central Life Ins. Co. (Tenn.) Pave iat eis 

310(2)—-Statute providing that no life insurance ‘company doing business in state may 
declare policy not issued on payment of monthly or weekly premiums, or unless it is 
a term insurance contract for one year or less, lapsed for failure to pay premiums 
assessed except on giving of specified notice, prevents lapse because of nonpayment 
of premium on policy within statute, unless statutory notice is given. Where life 
policy providing for payment of yearly premiums was modified by contract of parties 
so as to provide for payment of monthly premiums, giving of statutory notice was not 
essential to declaring policy lapsed for nonpayment of premiums. Fauer vy. Etna 
fafe Tas. Co. (0..°S,) + 

§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 

(1). In general. 

311(1)—Right of third party injured by motorist to recover directly from insurer on lia- 

bility policy held not defeated by motorist’s admission of fault, notwithstanding policy 
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provided insured should not voluntarily assume liability, since injured person was not 
party to admission. U-Drive-It Car Co., Inc. v. Friedman et al. (La.) A 
311(1)—Fraud or collusion which under statute constitutes defense available against injured 
persons suing automobile liability insurer is not necessarily synonymous with insured’s 
non-cooperation within policy. Medico v. Employers’ Liability Assurance Corporation. 
(Me.) aig Baas cudgel 
311(1)—Third party ‘injured ‘through ‘act of insured under automobile liability policy, held 
entitled, under clause in policy, to same rights and to be under same liability as 
insured when seeking indemnity under re Phelan v. New Amsterdam Casualty Co. 
(Wyo.) Tee Lats Sadie ara l 
(3). Mortgagees and their assignees. 

311(3)—Under standard mortgage clause contained in fire insurance policy, conveyance of 
insured property without insurer’s consent, thereby avoiding policy as to grantee, held 
not to defeat mortgagee’s interest. Brogoitti et al. v. Walter et al. (Ariz.) , 

311(3)—Neither insured, nor holder of first security deed, could recover on fire policy 
with New York standard mortgagee clause in favor of holder of first security deed, 
where existence of second security deed was not disclosed to insurer, who-was ignorant 
thereof, and policy required sole and unconditional ownership and made sole and uncon- 
ditional ownership requirement applicable to interest of holder of first security deed. 
Mechanics’ Ins. Co. v. Goodwin et al. (Ga.) : 

311(3)—Where fire policy issued to mortgagor provided that no recovery could be had for 
loss caused by design of insured, mortgagees claiming under loss payable clause could 
not recover for burning of insured building by mortgagor. Carlile et al. v. Home 
Mut. Ins. Ass’n of Carroll County. (lIa.) 1022 

311(3)—Under open mortgage clause, mortgagee is appointee of insured owner to receive 
payment according to mortgagee’s interest, and breach of condition of policy by mort- 
gagor precluding recovery by him prevents recovery by mortgagee. Under standard 
mortgage clause, mortgagee is party to insurance policy, and to extent of his 
interest and insuring provisions is as much the insured as owner, and hence is 
not affected by acts or neglects of mortgagor invalidating policy as to latter. 
Mortgagor’s failure to submit extent of loss to arbitration as required by policy after 
notice of election to arbitrate by insurer did not affect rights of mortgagee under 
standard or union mortgage clause, in absence of notice of election to arbitrate to 
mortgagee. Royal Ins. Co. v. Ward et al. (Ky.) 

311(3)—Insurer may make independent contract with mortgagee whereby insurance payable 
to mortgagee shall not be invalidated by any act or neglect of mortgagor, and it 
makes such contract when standard mortgage clause is incorporated in policy. Howe 
v. Mill Owners’ Mut. Fire Ins. Co. of Iowa. (N. Y.) 1045 

311(3)—Standard mortgagee clause attached to tornado policy held to constitute independent 
contract between mortgagee and insurer. Reeder v. Twin City Fire Ins. Co. (U.S.) 163 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 322. CHANGE IN OCCUPANCY OF BUILDING. 

222—-Where fire policy insured house while occupied by owner or tenant as dwelling, 
change of occupancy from owner to tenant held not to breach condition of policy 
requiring occupancy by owner. Republic Ins. Co. v. Dickson. (Tex.) 

§ 323. BUILDING BECOMING VACANT. 

(1). In general. 

523(1) One moving into house for few days under agreement to pay rent later held 
“tenant” and “occupant” within provision of fire policy for forfeiture in case of 
vacancy of more than 60 days. Tenant’s occupation of house under agreement to pay 
rent satisfied provision of fire policy requiring occupation within 60 days preceding fire, 
without regard to whether rent was paid with money given tenant by owner or was 
not paid at all. Home Ins. Co. of New York v. Steinberg. (Ky.) 

323(1)—Provision in fire policy avoiding insurance if insured premises are vacant or 
unoccupied beyond stated time is valid. Republic Ins. Co. v. Dickson. (Tex.) 

(3). What constitutes vacancy or nonoccupancy. 

23(3)—“‘Vacant” and “unoccupied,” as used in order, modifying fire policy, held not 
synonymous, unoccupied being limited to its narrower significance of human activity. 
Presence of broken bedstead in garret of destroyed house held insufficient to prevent 
its being vacant within fire policy. Jelin v. Home Ins. Co. (U. S.) 

323(3)—-Where standard fire policies insured premises as a hotel and provided against 
cessation of occupancy for more than ten days, cessation of all business on premises, 
which were in charge of caretaker who slept there nights, prevented recovery on 
policies. Sternberg v. Merchants’ Fire Assur. Corporation et al. (U. S.) 1013 

4). Temporary absence of occupancy. 

323(4)—Fire policy held not void on theory house was “vacant” where insured was away 
temporarily intending to return shortly, since “vacant” ordinarily means entire aban- 
donment. Fire policy held enforceable as against contention insured dwelling was 
“unoccupied” for more than 30 days, where insured was away temporarily. Dwelling 
house is “occupied” when human beings habitually live there, but is ‘“‘unoccupied” 
when not used for living purposes or customary place of human habitation, but tem- 
porary absence of occupant will not render building “unoccupied” so as to void fire 
policy. Republic Ins. Co. v. Watson et al. (Tex.) 

§ 328. CHANGE OF TITLE OR INTEREST. 

(1). Nature and effect of condition. 
328(1)—Where insurer under fire insurance policy never consented to transfer of property 
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to remote grantee and had not accepted latter as insured, fire policy held void as 
against remote grantee. Brogoitti et al. v. Walter et al. (Ariz.) 
(2). What constitutes change of title or interest in general. 
328(2)—-As respects charge of interest, contract between maker of note and payee thereof 
to deliver automobile as security for note held mere executory agreement to pledge 
automobile as security, affording basis for equitable lien in favor of payee, enforceable 
when payee performed contract. Mere executory agreement by insured to pledge auto- 
mobile as security for note held not such “change of interest” in ownership of auto- 
mobile as would terminate theft insurance policy upon mere execution of agreement. 
Execution of contract to deliver automobile as security for note, and delivery of cer- 
tificate of title and switch key, where insured retained possession and absolute control 
of automobile held not valid pledge as basis for terminating theft insurance policy on 
ground of “change of interest.’’ Automobile Underwriters Ins. v. White. (Ind.) .....1532 
228(2)—-As respects claim of increase of hazard, vendors, suing for cancellation of contract 
for sale of mortgage premises and restoration to possession thereof on vendee’s default, 
held entitled to balance of proceeds of fire policy, covering house thereon, after satis- 
faction of mortgage debt under rider insuring vendors’ interest. Fire association, volun- 
tarily insuring interest of both vendors and vendee if realty in house destroyed by fire 
before trial of vendors’ suit to cancel contract for vendee’s default accepted risk of 
absolute title passing to vendors, and could not avoid liability to latter on ground of 
increased hazard and breach of conditions thereby. Brown et al. v. Northwestern 
Mutual Fire Ass’n. (Wash.) or 5 
(15). Entire or severable contracts. 
328(15)—Insured mortgagors could, after loss of realty by mortgage foreclosure, recover 
for loss of personalty insured under fire policy covering both real and personal prop- 
erty, where insurer’s agent knew of insured’s loss of premises when he wrote insur- 
ance on barn for unexpired term of policy by means of indorsement rider attached to 
policy and accepted premiums from insured. Wutzke et al. v. 
of Philadelphia. (Mich.) 
(13). Levy of execution or other process. 
328(13)—Insured held entitled to recover under fire policy making policy void if execution 
or order of sale was issued and insured property was posted for sale, notwithstanding 
insured property was levied upon and notices of sale were posted, where levy and sale 


occurred before date of execution of policy. Potomac Fire Ins. Co. v. Turner. (Tex.) 
§ 330. INCUMBRANCES. 


(1). In general. 
330(1)—Execution and delivery of valid mortgage on insured’s property without consent of 
insurer would void fire policy. Hoover et ux. v. First American Fire Ins. Co. of 
New York. (Ia.) 
330(1)—Policy providing that property is free from incumbrances is not invalidated by 
insured’s failure to disclose incumbrance, where insurer makes no inquiry and existence 
of incumbrance was not material to risk. Citizens’ Ins. Co. v. Whitley. (Ky.) 
330(1)—Under provision in automobile theft policy voiding policy if either of two chattel 
mortgage notes was not completely paid on or before 10 days after maturity thereof, 
insured’s failure to pay one installment on each note within 10 days. after maturity 
thereof did not void policy. Commercial Standard Ins. Co. v. Harper. (Tex.) 1137 
(3). Renewal or change in form of incumbrance. 
330(3)--Transfer of chattel mortgage notes by mortgagee whose interest was protected 
by automobile theft policy, did not violate provision therein voiding policy if any 
change was made in notes otherwise than by payment thereof. Commerical Standard * 
Ins. Co.” v.. Harper. (CTex.) ... ; arth ; 1137 
$ 3324. —— 
3321%4—Where assured breaches warranty in automobile indemnity policy respecting place 
where automobile will be principally used and breach is not waived, such breach con- 
stitutes defense preventing recovery on policy. Brooks Transp. Co., Inc. v. Merchants’ 
Mutual Casualty Co. (Del.) 5 pe eee Sin ahenscatoln aa 
332%4—Motorist executing affidavit admitting his fault in accident and setting forth that 
affidavit was made solely for purpose of determining civil liability did not assume such 
liability. Provision in automobile liability policy that insured shall not voluntarily 
assume any liability held not to prohibit admission of fault since to ‘‘assume liability” 
is to contract an obligation, and to “admit fault” is merely to admit truth of a fact 
from which liability may flow. U-Drive-It Car Co., Inc. v. Freidman et al. (La.) 
§ 333. SPECIAL CAUSES INCREASING RISK. 
(1). In general. 
333(1)—Under fire policies providing that they should be void if gasoline was “kept, used, 
or allowed on insured premises” knowledge, acquiescence, or consent by insured or 
some one under his control was essential to avoid policies. Bringing of gasoline upon 
insured’s premises by an incendiary without insured’s knowledge does not avoid fire 
policies under provision that policies should be void if gasoline was kept, used, or 


allowed on premises, or if the fire hazard was increased. Knight v. Boston Ins. Co. 
(N. J.) 


§ 334. PRECAUTIONS AGAINST LOSS. 
(2). Employment of watchman. 
534(2)—That substitute or temporary watchman participated in burglary cf store. where 
temporary watchman was not on duty as such at time, but was familiar with alarr 
system, held not to relieve insurer from liability under burglary noliey where substityte 
or temporary watchman’s participation in robbery did not relieve insurer frem lia 
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bility under burglary, insurer, having issued drafts in partial settlement of loss with- 
out knowledge that substitute or temporary watchman participated in burglary, could 
not defeat liability on drafts on ground drafts were issued under mistake of material 
fact. Fidelity & Deposit Co. of Maryland v. Pettis Dry Goods Co. (Ind.) 

(3). Notice of sickness of animal insured. 

334(3)—Insured’s failure to immediately report to insurer injury which did not cause 
horse’s death did not avoid policy insuring race horse against death. Insurance Co. 
of North America et al. v. Hopper. (Ky.) as 

§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 

(1). Nature, validity, and operation in general. 

335(1)—Iron-safe clause must be complied with to authorize recovery on fire policy covering 

stock of merchandise. La Hood v. National Union Fire Ins. Co. (La.) 

(2). Taking inventory. 
(2)—Insured could recover on fire policy notwithstanding required inventory of oats 
at beginning of each season was not taken, where policy was executed on March Ist, 
fire occurred fourteen days later, and evidence did not disclose that any season began 
during life of policy. Insured complied with provision of fire policy requiring insured 
to keep books showing exact quantity deposited on his premises, where books furnished 
such information from date of policy until cate of fire fourteen days later. Potomac 
Fire Ins. Co. v. Turner. (Tex.) 

(3). Keeping books of account. 

335(3)—While ‘‘substantial compliance” with iron-safe clause of fire policy is sufficient, for 
compliance to be substantial, the records kept must enable insurer to ascertain with 
reasonable certainty amount of goods on hand at time of fire and to test with like 
certainty correctness of accounts delivered to it. La Hood v. National Union Fire Ins. 
Co. (La.) 

335(3)—Provision 
held sufficiently complied with if jury, as practical men and women, could determine 
loss from books kept by insured. Zalik v. Employers’ Liability Assurance Corporation. 
(Minn.) 

§ 336. ADDITIONAL INSURANCE. 

(1). In general. 

336(1)—Provision in fire policy excluding liability in event of other insurance held valid 
Effect of provision in fire policy excluding liability in event of other insurance must be 
considered in connection with New York standard mortgage clause thereto attached. 
New Hampshire Fire Ins. Co. v. Farmers Mutual Fire Ins. Ass’n. of North Carolina. 
(N. C.) 

334(1)—Warranty clause in Lloyd’s policies as to other like insurance in another named 
company places Lloyd’s liability upon same conditions, except as to amount of insur- 
ance, as those of policy mentioned in warranty clause, so that a material variance 
between the two policies will void Lloyd’s policy, but such variance does not arise as 
to matters on which Lloyd’s policy is silent. Effect of substitution of monthly reporting 
policy in lieu of policy for specific insurance must be determined in light of established 
principles of insurance law. 
ina. Co. (CU. &.) 

(E) NONPAYMENT 

§ 349. DEFAULT AS GROUNDS OF FORFEITURE IN GENERAL. 

(1). In general. 

349(1) If premiums on life policy were paid otherwise than as required by policy, insurer 
had right to proceed as for nonpayment of premiums. if policy requirement was not 
waived by agent with authority. National Life & Accident Ins. Co. v. Baker. (Ala.) 

$49(1)—Provision in mutual fire insurance association’s by-laws that nonpayment when 
due of assessments levied against certificate holders should render policies null and 
void until paid held to mean that protection afforded by policies should be suspended 
during default, and was distinguishable’ from provision in association’s constitution 
empowering directors to annul policies for nonpayment of assessments. Geddes v. 
Oregon Grange Fire Relief Ass’n. (Ore.) 1048 

349(1)—Where policy specifies day on which premium is to be paid but does not specify 
hour of payment, default in payment does not occur before midnight of such day. 
Pacific Mut. Life Ins. Co. of California v. Harris. (Tex.) . 

349(1)—Premium on life insurance policy held not in default until expiration of grace period 
O's) for payment of premiums. Johnson v. Mutual Life Ins. Co. of New York. 

349(1)—Under application providing that life policy should not be “in force” until approval 
of application payment of first quarterly premium and delivery of policy whereupon 
policy should ‘‘become effective’ upon date stipulated therein, policy lapsed for non- 
payment of premium within 31 days’ grace period from date of premium which was 
fixed in policy as of date preceding its delivery, though premium was paid within 31 


re date of delivery of policy. Moreau v. Massachusetts Mutual Life Ins. Co. 
CU. $.) aes 


§ 350. STATUTORY PROVISIONS. 

(1). In general. 
Statute providing that no life insurance company doing business in state may 
declare policy, not issued on payment of monthly or weekly premiums, or unless it 1s 
a term insurance contract for one year or less, lapsed for failure to pay premiums 
except on giving of specified notice, must be construed strictly in favor of insured. 


Fauer v. /Etna Life Ins. Co. (U. S.) 920 
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EXTENSIONS OF TIME FOR PAYMENT. 
; BY AGENT OR BROKER. 
—General agent has authority to waive payment of premiums, notwithstanding clause in 
application that no one except insurer’s president, vice president, secretary, or assistant 
secretary has power to make or modify contract or to extend time for paying premium. 
If general agent in extending credit for premium acted personally instead of on behalf 
of company, he was agent of insured and in absence of showing that general agent 
made some arrangements with company respecting matter, premiums could not be con- 
sidered as paid so as to bind insurer. Gaines v. Berkshire Life Ins. Co. (Mo.) 
358—Local or soliciting agents of life insurance company, as such, have no authority to 
extend credit to insured in payment of premiums, to waive payments provided for in 
policy, or to extend time of payment. North Carolina Bank & Trust Co. et al. v. 
Pit: ate Tak. Co, Ns Co) sacs. 
General insurance agents who had authority y to give credit ‘also had authority to extend 
time for payment of premium on accident policy beyond date first agreed upon, and 
whether they did so could be proven by parol. Williams v. Employers Liability Assur- 
ance Corporation, Ltd. (U. S.) Sree aie Stang 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE 
§ 360. —— IN GENERAL. 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Life policy held to have lapsed as to double indemnity provisions for nonpayment 
of premium, since rule that insurer must apply dividends in its hands to payment of 
premium to avoid forfeiture was inapplicable, where cash dividend had been otherwise 
applied before policy lapsed. Equitable Life Assur. Soc. v. Roberts. (Ala.) ; 
360(3)—-Insurer must not permit life insurance policy to lapse if it has sufficient funds of 
insured in its control to pay premiums. Metropolitan Life Ins. Co. v. Stewart. (Ark. 
260(3)—Insurer could not escape liability for total and permanent disability under industrial 
policy on ground that payment of premiums during six months after commencement of 
disability was condition precedent, where insurer had in its possession sufficient funds 
belonging to insured to have paid premiums. Insurer having funds in its possession 
belonging to insured must use such funds to avoid forfeiture for ea of pre- 
miums. Missouri State Life Ins. Cc. v. Foster. (Ark.) 
360(3)—Ce rtificates under industrial policies were not forfeited for nonpayment “of premiums, 
where insurer had in its possession sufficient funds belonging to insured to have paid 
premiums. Missouri State Life Ins. Co. v. Withers. (Ark.) 
360(3)—-Where insured exercised option to leave dividends under life ‘policy. with insurer 
to accumulate as interest-bearing savings fund, insurer was not obligated or authorized 
to apply accumulated dividends on unpaid premiums so as to continue policy in force 
after alleged forfeiture and until death of insured. Elton v. Northwestern National 
Life Ins. Co. (Minn.) 
360(3)—As respects insurer’s duty to apply dividends to premiums, where insured exercised 
option to make annual premium payment on life insurance policy, insurer would have 
no right to violate express agreement between it and insured by charging quarterly 
premium which would be larger than one-fourth of annual premium. Under provisions 
of life insurance policy relating to dividends and payment of premiums and under non- 
forfeiture clause, insurer held authorized to use dividend to pay premium installment, 
even though insured had selected annual premium basis for policy. Where insured 
elected to pay premiums on annual basis and to have dividend applied in reduction of 
premiums, annual dividend held not “dividend accumulation” within nonforfeiture 
clause, which was applicable to payment of quarterly premium so as to keep policy 
in force. Pearson vy. Massachusetts Mut. Life Ins. Co., Inc. (N. Y.) 
360(3)—As respects contention of insurer’s duty to apply dividends to prevent forfeiture 
of policy, insurer, upon lapse of life policy for nonpayment of premium, held not 
entitled to make disposition of accrued dividend other than payment to insured in cash. 
Provision in life insurance policy making agcrued dividend payable in cash if policy 
lapses held not in violation of statute. Current dividend accrued at lapse of life policy 
for nonpayment of premium held not applicable to payment of loans outstanding against 
policy, where insured had not exercised option to so apply dividend. Current dividend 
accrued at lapse of life policy for nenpayment of premium held not applicable in partial 
payment of current premium because insurer had previously accepted current dividends 
in part payment of current premiums. Neighbors v. Union Central Life Ins. Co. 
(Tenn.) : 
(4). Payment of check, draft, or order. 
360(4)—-Fact that insurer’s general agert entered insured’s check on agent’s records as pay- 
ment, issued receipt as for cash, and sent his personal check to insurer did not con- 
stitute payment of premium to insurer, so as to render it liable where insured’s check 
was worthless and insurer, on being so notified, had returned premium to general agent. 
Hare et al. v. Connecticut Mut. Life Ins. Co. of Hartford, Conn. (W. Va.) 
§ 361. — TO AGENT OR BROKER. 
361-—Condition in suspended insurance contract that it shall again become effective after 
stipulated period on full compliance with terms of reinstatement, if insured is then in 
good health, is valid. Sovereign Camp, W. O. W. v. Lambert. (Ala.) 
§ 362. EXCUSES FOR NONPAYMENT. 
362—Insured employee held entitled to recover disability benefits under industrial policy 
notwithstanding nonpayment of premiums subsequent to causation of injury. Missouri 
State Life Ins. Co. v. Foster. (Ark.) 
362—Insurer failing or refusing to furnish forms whereby insured could make proof of 
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disability entitling him to waiver of premiums could not complain because proofs 
were not made. Illinois Bankers’ Life Assur. Co. et al. v. Lane et al. (Ark.) 931 
—Under group policy providing for waiver of premium upon receipt of evidence of 
disability during the continuance of insurance where insured employee became disabled 
during period when premiums due were paid up but did not offer proof of disability 
until thereafter, employee’s administrator could not recover on employee’s certificate. 
7Etna Life Ins. Co. v. Allen. (Ga.) ne ait actin aia 
As respects excuse for nonpayment of premiums, where policy gave right to participa- 
tion in dividends on payment of second year’s premium, insurer had no duty to give 
notice of amount of dividend due on policy at end of first year. Wall v. Mutual Life 
Ins. Co. of New York. (Ia.) ; ’ 
362—Insurer, which under life policy agreed to waive premiums falling due after approval 
of proof of total permanent disability, held not required to waive premiums falling due 
during three months’ period after total disability commenced, where disability was not 
in fact permanent and was under policy not presumed permanent until such three 
months’ period expired. New York Life Ins. Co. v. Gunn. (Ky.) ; 
Insurer’s assertion that premium on life insurance policy was due one month before 
it was actually due, and that policy could not be revived unless insurability was shown, 
held wrongful, and relieved insured from. thereafter paying or tendering premium to 
keep policy in force. Scotten v. Metropolitan Life Ins. Co. (Mo.) 
362—Under life policies providing that insurer agreed to pay insured’s premiums, if insured 
became totally and permanently disabled and furnished proof satisfactoy to insurer of 
such disability, insured’s right to waiver of further premiums began with occurrence 
of disability, and entitled insured’s widow to premiums paid by insured after disabilty 
but prior to furnishing of proof of such disability. Stahl v. American Nat. Assur. Co. 
(Mo.) . ; 708 
—Waiver of premium clause of life policy held not 
insured’s total disability satisfactory to insurer is condition precedent to right to claim 
waiver of premium payments on life policy; mere happening of total disability without 
proof thereof being insufficient. Goldman v. New York Life Ins. Co. (N. J.) 
Where life policy authcrized insurer, on assured’s death, to deduct “unpaid” portion 
of current premium, but required waiver of premiums dvring total and permanent dis- 
ability, and assured died while totally and permanently disabled avd cfter insurer had 
waived first quarterly installment of current premium, insurer held not entitled, when 
paying death claim, to deduct premium for last three-quarters of current policy year. 
Liberoff v. Security Mut. Life Ins. Co. (N. Y.) 121 
362—Provision of life policy for payment of one-half amount thereof in event of insured’s 
blindness on company’s receipt of due proof of loss, and that “thereafter no further 
premiums will be required” held to waive premiums from date of disability, not from 
date of proof thereof. Shapiro v. Metropolitan Life Ins. Co. (N. Y.) ...1220 
302—Life policy which provided, as condition of waiver of payment of premiums upon 
insured’s disability, that proof of disability should be furnished before default in pay- 
ment of premiums, held canceled by insured’s failure to furnish proof of disability 
arising from causes originating since issuance of policy, or to keep premiums paid. 
Bank Sav. Life Ins. Co. v. Milan. (Tex.) a Fe : 
Under life policy providing for water of premium upon proof of total and permanent 
disability of insured, proof of total and permanent disability held required to be fur- 
nished before default in payment of premiums, as condition precedent to waiver of 
premiums. Proof of total and permanent disability of insured before default in payment 
of premiums, required to be given as condition precedent to waiver of premiums on life 
policy, held excused, where performance of condition precedent was impossible by reason 
of physical or mental incapacity of insured. Johnson v. Mutual Life Ins. Co. of New 
Yor: (JU.. S$.) ce imines Cae 2 coca oa uceeen : 
Where insured became totally and nermanently disabled «n February 9. 1931, before 
attaining 60 years of age, but failed to pay monthly premium due on May 9, 1931, 
though given more than 15 days’ notice, or any monthly premiums thereafter. and 
died on October 27, 1931. and insurer was given no notice until after November 7 
1931, when it was advised of insured’s death from cancer after lingering illness, tote] 
disability benefits held not to have prevented lapse of policy. Faver v. A®tna Life 
Ins. Con... SB 
363. RIGHTS OF INSURED AFTER DEFAULT 
364. —— IN GENERAL 
Insurer, on insured’s default in payment of monthly premiums under participating 
life policy. held not entitled to reauire insured to make election between stinulated 
options available. on default, until ascertainment of divisible surplus accruing to 
insured which might be used to pay premiums, and notice of amount thereof. Metro- 
politan Life Ins. Co. v. Stewart. (Ark.) : 
364—Act making life policies issued by legal reserve life insurance companies nonforfeitable 
after three years’ premiums have been paid held applicable to industrial life insurance 
companies, though act does not expressly refer to such companies as_ required by 
another act passed by same legislature. Life insurance company organized under legal 
reserve laws of New York, and which issued life policies on which reserves accumulated, 
held “legal reserve life insurance company” within act making life policies issued by 
legal reserve life insurance companies nonforfeitable after three years’ premiums have 
been paid. Succession of Watson v. Metropolitan Life Ins. Co. (La.) ee . 1386 
364—As respects default, rights of parties under life insurance policy are determined at 
time of death of insured. Owens v. Reserve Loan Life Ins. Co. (N. C.) .. oe ewees AGES 
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364—-Beneficiary held entitled to face amount of life insurance policy, less insured’s unpaid 
indebtedness to insurer, on insured’s death, under most favorable option in policy, 
provisions of which for deduction in amount of extended insurance in proportion of 
such indebtedness to cash value was void, under Missouri statute as construed by 
Missouri Supreme Court. Trapp v. Metropolitan Life Ins. Co. (U.S.) 

$ 365. —— REINSTATEMENT. 

(1). In general. 

365(1}—Where reinstatement agreement extended payment of annual premium on joint life 
policy until May 6. 1933, and one cf insured died on February 6, 1933, failure to pay 
premium due on May 6, 1933 did not bar action on policy. Illinois Bankers Life 
Assn. et al. v. Hamilton. (Ark.) ange aE ; ‘ 

365(1)—-Person affixing signature to instrument such as application for reinstatement of 
life insurance, will be prima facie presumed in absence of proof of fraud, to have 
stended thereby to authenticate and become bound by contents of instrument signed. 
Insurance company’s acceptance of application for reinstatement of life policy which 
had lapsed for nonpayment of premiums did not create new contract, but waived 
default occurring in original contract. New York Life Ins. Co. v. Tedder. (Fla.) 

365(1)—Insured seeking on last day of grace, policy loan to pay premium but never paying 
difference between premium and loan value, and later applying for reinstatement of 
policy forfeited for nonpayment of premium and accepted dividend check, and waiting 
over three years before suing, held not entitled to reinstatement. Hutson v. Metro- 
politan Life Ins. Co. (N. C.) : : 

365(1)—Incontestable clause in life insurance policy gives insurer absolute right to take 
action to set aside policy for fraud in its procurement or reinstatement at any time 
during contestable period.’ Perkins v. Prudential Ins. Co. of America. (U. S.) 

365(1)—Clause in life policy providing for reinstatement of policy, upon due proof, not 
later than six months after due date of premium in default, that insured was totally 
and permanently disabled on due date and has been continuously disabled since that date, 
held operative only during insured’s lifetime. Johnson v. Mutual Life Ins. Co. of New 
Yoru. (0. 3.) 

(2). Condition 

365(2)—-Where joint life policy with incontestable two-year clause had been in force more 
than two years before lapse and more than two years after reinstatement false state- 
ments as to health in reinstatement application did not bar recovery, though reinstate- 
ment agreement alone provided they should, where policy provided for reinstatement 
upon satisfactory proof of insurability and payment of past-due premiums. [Illinois 
Bankers Life Assn. et al. v. Hamilton. (Ark.) ’ Fee ae 

365(2)—Court must assume that materially false statements in application to reinstate 
life policy, signed by insured, were made by insured, as they were represented therein 
to have been made, in absence of proof to contrary, and that insured was _ therefore 
bound thereby. Insurance company’s waiver of default by reinstating life policy which 
has lapsed for nonpayment of premiums did not bind company if obtained by fraud. 
New York Life Ins. Co. v. Tedder. (Fla.) 

365(2)—In action on industrial life policy claimed by insurer to have lapsed, evidence 
showed that insurer had previously and on occasion in question required nothing more 
than payment of premiums for reinstatement after lapse, and therefore had waived pro- 
vision requiring evidence of insurability at time of reinstatement. That receipt for life 
policy premiums paid after lapse indicated they were accepted conditionally and would 
be applied only if insured was in good health was not controlling where insurer waived 
evidence of insurability. Hayes v. Louisiana Industrial Life Ins. Co. (La.) 

365(2)—-Insured’s statement to agent thot he was in good health and concealment of fact 
that he had been ill with pleurisy, was being treated for fistula, had finished treatment 
for lumbago, and had condition indicating tuberculosis, held such misrepresentation of 
facts as voided reinstatement of life policy. Insured’s statement to agent that he was 
in good health held to avoid reinstatement of policy as “false statement materially 
affecting acceptance of risk’? where insured had suffered pleurisy, fistula, and lumbago, 


and showed signs of tuberculosis. Prudential Ins. Co. of America v. Ashe et wx. 
(Mich.) ; ; 


365(2)—Instirer hz 
representation as to insuved’s health. Goldman v. New York Life Ins. Co. (N.J.) 
365(2)—Where court below found that insurer knew statements as to health in application 
for reinstatement were false, that plaintiff intended to perpetrate fraud, and that 
insurer’s agent had no actual or apparent authority to reinstate lapsed policy, agent’s 
alleged statement to insured that his illness and treatment by physician did not matter 
held not to preclude rescission of reinstatement. Equitable Life Assurance Society of 
United States v. Klein et al. (Pa.) ; 
2)—-Insured was not bound to tender premiums to renew lapsed health policy after 


notice from insurer that policy would not be continued and premiums accepted unless 
waiver of liability for disability from certain causes was signed. Wise v. First National 
Im Co. (6: ¢} 

2)—Insured, falsely stating in application for reinstatement of life insurance policy 
that he had no illness or medical treatment since policy was issued, was guilty of 
fraud, warranting rescission of reinstatement, though he did not know of seriousness 
of his condition. Insured, signing application, containing certification that answers to 
questions therein were true, for reinstatement of life insurance policy. adopted answers 
as his own, so as to authorize rescission of reinstatement for fraud in making false 
answers, though he did not write them or know what they were when he signed applica- 


1620 


38 


48 


446 


14 





36 





Topical Index 


— mee. eee h|aKrvKwKR__C_C_e 


tion. Insurer seeking rescission of reinstatement of life insurance policy for fraud 
must return to beneficiary premiums paid after reinstatement. Insurance company did 
not waive right to set aside reinstatement of life insurance policy during contestable 
period by its local agent’s acceptance of premium, with knowledge of insured’s bad 
health, before such fact came to knowledge of company itself, especially where policy 
provided that no agent could waive forfeiture. Perkins v. Prudential Ins. Co. of 
America. (U. S.) " : a 

365(2)—Parties could contract in application for life policy that reinstatement in case of 
lapse of policy, should take place only upon evidence of insurability satisfactory to 
insurer. Beneficiaries of life policy could not recover where application therefore made 
evidence of insurability satisfactory to insurer condition of reinstatement, insured’s 
application for reinstatement was approved in ignorance of her death two days pre- 
viously, and there was no proof of its deposit in United States mails before insured’s 
death. Rivers et al. v. New York Life Ins. Co. (Wash.) 156 

365(2)—-Insured’s false representations regarding his health, inducing insurer to reinstate 
lapsed life policy, constitute defense to beneficiary’s action on policy. Mohar vy. Con- 
tinental Life Ins. Co. (W. Va.) ; : 1235 

366. ELECTION BETWEEN RIGHTS. 
Notice to insured that life insurance policy was placed on paid-up basis in stipulated 
amount upon defanit in pavment of premiums held essential element of acquiescence, 
in absence of which insured was not estopped to assert that policy continued in force. 
Seoiten v. Metropolitan Life Ins. Co. (Mo.) 

366—Under life policy giving insured option of demanding cash surrender value within 
13 weeks of lapse, insured held without right to demand cash surrender value after 
expiration of 13 weeks, since statute making policy nonforfeitable does not require 
insurer to pay cash surrender value. Sanders v. Life Ins. Co. of Virginia. (La.) 1394 

366—Letter of insured asking that insurer allow 90 days in which to pay premium was 
not request for payment of cash value as contemplated by policy. Owens v. Reserve 
Loan Kite Ine. Cee CR SY x... ; = ‘ sd ecco ahaa tae 

366—Where life policy grants insured three months to choose option in case of default and 
neither state statute nor policy specifies the option to be compulsory in case insured 
dies within three months without having made election, law will enforce option most 
idvantageous to beneficiary. Jeske v. Metropolitan Life Ins. Co. (Pa.) 
Life policy with nonforfeiture provision for automatic paid-up insurance, in absence 
of insured’s exercise, within 90 days after default, of option for alternative nonfor- 
feiture provision, held enforceable solely as paid-up policy, though beneficiary, after 
insured’s death, without making election, and within 90 days of default, asserted 
claim for extended insurance. Bumpus v. Life & Casualty Ins. Co. of Tennessee. 
(Tenn.) 

366--Where insured refused proposal of insurer’s agents for use of policy dividends in 
partial payment of note to agents to whom he was indebted, stating he was going to 
have every nickel applied towards paying policies as far as it would carry them, such 
statement, communicated to insurer, held too indefinite to serve as direction to insurer 
to apply dividend to purchase of extended insurance or in any other way. Provision in 
particinating life policy, that, on failure to pay premium, policy should lepse and its 
value be applied under clause providing for use of “surrender value” in purchase of 
extended insurance, held not to require dividend to be automatically applied to pur- 
‘hase of extended insurance, and was not in conflict with provision making dividend 

payable in cash if policy lapsed. In clause in participating life policy, referring to 
application of surrender value to purchase of extended insurance on default in pre- 
mium, provision that accumulations of dividends might be applied to increase term of 
extension held inapplicable to current dividend where no ortion to accumulate dividends 
had been exercised. Where insured under participating life policy gave no direction 
respecting application of dividend declared on premium due date, and dividend was 
therefore, under policy, payable in cash on lapse of policy for nonpayment of premium, 
dividend held not applicable in reduction of amount advanced against policy so as to 
increase surrender value to sum _ sufficient to extend insurance until after death. 
Williams v. Union Central Life Ins. Co. (U. S.) 

§ 367. - INSURANCE FOR LIMITED TERM OR AMOUNT. 

(1). In general. 

367(1)—Nonforfeiture clause, providing that, if life policy “‘shall lapse’ for default in 
premiums, insured should receive either automatic extension of insurance for pre- 
scribed period, at expiration of which time “insurance shall cease” or paid-up policy, or 
cash surrender value, held to automatically create extension of insurance where insured 
defaulted premium payments and failed to elect either of two other options within time 
provided. Life insurer, applying cash value of policy, on default in payment of pre- 
miums, to payment of loan and automatically extended insurance held not liable on 
policy thereafter lapsing before insured’s death. Penn Mutual Life Ins. Co. v. Fiquett. 
(Ala.) 

367(1)—Provision in lapsed life policy for application of reserve must be carried out, 
policy contains no such provision or contains several optional provisions and none have 
been selected by insured, then reserve must be applied for extended insurance. Suc- 
cession of Watson v. Metropolitan Life Ins. Co. (La.) . . .1386 

367(1)—Insurer held estopped to deny facts as stated in letter 
if certain premium was not paid, policy would have extended term value for certain 
period. Mathews v. Mutual Life Ins. Co. of New York. (N. Y.) 990 

367(1)—Under life policy where cash value of policy at time of default. less indebtedness, 
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would have purchased term insurance for face of policy for eight months, and insured 
died within three months after default without making election, beneficiary held entitled 
to such term insurance. Jeske v. Metropolitan Life Ins. Co. (Pa.) 

367(1)—Reinstatement of level premium life insurance policy, entitling owner to ‘continu- 
ance of insurance for original amount as term insurance on written request and pre- 
sentation of policy for indorsement within three months after due date of premium in 
default, restored old policy instead of creating new one. Trapp v. Metropolitan Life 
Ins. Co. (U. S.) 

367(1)—Where insurer issued circular which became part of industrial life policies and 
granted accidental death benefits except on lapsed policies running under extended insur- 
ance, insurer held not liable for such benefits on lapsed policies under state statute 
providing that extended insurance should be such as is specified in policy, if not less 
than face amount insured thereby; ‘‘face amount” being face values specified in policies 
plus dividend additions postdating lapse, and exclusive of accidental death benefits. 
Valenti v. Prudential Ins. Co. of America. (U. S.) 

(2). Amount available to purchase extended insurance. 

367(2)—-As regards amount of extended insurance due under policy after failure to pay 
premiums, statement in life policy of guaranteed loan and surrender value held not 
intended to definitely fix amounts thereof, but was simply guaranty that such values 
would not be less than amounts stated; true cash surrender value of policy being 
determined by amount of reserve apportioned thereto under another paragraph. Lamar 
Life Ins. Co. v. Minor. (Miss.) 

367(2)—Under life policy providing that extended insurance without action by insured in 
default should be for term, which balance after deducting indebtedness from net value 
of extended insurance would purchase, where cash surrender value exceeded indebted 
ness on loan but indebtedness exceeded net value of extended insurance, policy was not 
automatically extended. Owens v. Reserve Loan Life Ins. Co. (N. C.) .. 

€7(2)—In participating life policy, option te have dividends applied to purchase of “paid-up 
additions’ held not ecvivolent to ortion fov use ef dividends ‘o procure ‘‘extended 
insurance.’ Statements and “cash surrender voucher’ sent by insurer to insured under 
participating life policy held not to evidence admission or agreement to apply current 
dividend on lapsed policy in reduction of amount advanced against surrender value of 
policy so as to raise surrender value to sum sufficient to extend insurance until after 
death. Statute requiring life policies to secure to insured, on default after three years’ 
premium payments, insurance of net value “equal to reserve at date of default on 
policy, and on any dividend additions thereto,” held not to require insurer, on premium 
default, to apply current dividend, in addition to policy reserve, to purchase of extended 
insurance, since words ‘dividend additions’ do not mean dividends, but paid-up addi- 
tional insurance purchased with dividends. Williams v. Union Central Life Ins. Co. 
aw. $S.) ; ; 

(3). Period for which insurance will be extended. 

367(3)—Insurer’s erroneous statement of date of expiration of extended insurance, based 
on mistake in computation, held to estop insurer to deny liability where insured died 
before date stated, although after expiration of extended insurance period, if correctly 
computed. Hetchler v. American Life Ins. Co. (Mich.) 
368. PATD-UP POLICY OR VALUE. 

(1). In general. 

368(1)—Life policy, under option clause and clause entitling insured to participate in 
divisible surplus accumulated by insurer. held not automatically convertible into non- 
participating, paid-up, endowment insurance on insured’s failure to pay premiums for 
three months and failure to make election between options without first ascertaining 
amount due insured out of divisible surplus and application of insured’s share in 
surplus to payment of delinquent premiums. Under option clause in participating life 
policy, double indemnity provision, three months after default in payment of premiums 
for such henefit, held not automatically converted into nonparticipating, paid-up, 
endowment insurance for reduced amount, where divisible surplus to which insured was 
entitled was sufficient to pay premiums between date of default and insured’s death. 
Metronolitan Life Ins. Co. v. Stewart. (Ark.) 

368(1)—Under lapsed life policy providing that reserve should be applied to continue policy 
for reduced amount, reserve must be applied for paid-up insurance and not extended 
insurance. Succession of Watson v. Metropolitan Life Ins. Co. (La.) 

368(1)—In suit on life policy which provided for paid-up insurance in case of lapse which 
had occurred, administrator of insured could not recover on new extended insurance 
policy which insurance agent had promised to issue upon lapse of original policy. Hor- 
ton v. Metropolitan Life Ins. Co. (S. C.) 

368(1)—Whether agreement to convert life policy to paid-up insurance was effective prior 
to insured’s death depended on intent of parties. Where insurer’s offer to convert policy 
to paid-up insurance and insured’s acceptance thereof failed to state when conversion 
was to take effect, intention of parties as to time of conversion could be ascertained 
from surrounding circumstances and purposes sought to be accomplished. Pacific Mut. 
Life Ins. Co. of California v. Harris. (Tex.) 

(2). Condition precedent. } 
2)—Where life policy provided that insured could convert policy to lesser sum of 
paid-up insurance within three months of default of premium, insured requesting con 
version of policy would be assumed to intend conversion to take effect when default 
in payment of premium arose. Where insured, who had agreed to convert life policy 
to lesser sum of paid-up insurance as of day premium was due to avoid forfeiture. 
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died on such day and policy did not state hour when premium was to be paid, policy 
held not converted to paid-up insurance, since necessity for conversion to avoid for- 
feiture had not arisen. Pacific Mut. Life Ins. Co. of California v. Harris. (Tex.) 479 
369. SURRENDER VALUE. 
369—Where cash surrender value of life policy became effective only on written request of 
insured, and valid surrender of policy, beneficiary after insured’s death, could not 
recover cash or loan value, where such provision had not been complied with. Owens 
v. Reserve Loan Life Ins. Co. (N. C.) ....... ‘ : oh me 1412 
§ 370. —— ACTIONS. 
370—-Insurer, contending that participating life policy was continued in force as non- 
participating, paid-up, endowment insurance for reduced amount on insured’s default 
in payment of premiums and failure to elect between options, has burden to show that 
divisible surplus to which insured was entitled was insufficient to pay monthly pre- 
mium to keep policy in force during lifetime of insured. In suit to recover double 
indemnity benefit under life policy, wherein insurer contended double indemnity benefit 
was converted into paid-up, nonparticipating, endowment insurance on insured’s default 
in payment of premiums for three months, admission of evidence showing that different 
policy issued to insured was not converted into nonparticipating endowment policy, 
offered to contradict insurer’s testimony to contrary, held not error. Metropolitan 
Life Ins. Co. v. Stewart. (Ark.) ; 
370—In action on industrial life policy claimed by insurer to have lapsed, evidence showed 
that insurer had previously and on occasion in question required nothing more than 
payment of premiums for reinstatement after lapse, and therefore had waived provi- 
sion requiring evidence of insurability at time of reinstatement. Hayes v. Louisiana 
Industrial Life Ins. Co. (La.) af 
-In action on life insurance policy, evidence held not to sufficiently establish that 
policy was placed on paid-up basis after alleged default in payment of premiums so as 
to warrant instructed verdict for paid-up value of policy. Scotten v. Metropolitan Life 
Ins. Co. (Mo.) : 
In suit on life insurance policies, which lapsed for nonpayment of premiums, ev1- 
dence held not to establish that insured overpaid premiums for certain year so as to 
entitle him to credit which would have kept policies in force until his death. Neighbors 
v. Union Central Life Ins. Co. (Tenn.) ok aire einai Jie , 
In beneficiary’s suit on life policy issued upon application for reinstatement of former 
policy, whether insured was in good health on date of application for reinstatement 
held for jury. In beneficiary’s action on life policy issued upon application for rein- 
statement of former policy, that application for former policy disclosed insured’s ail 
ments did not support instructed verdict 1inst insurer defending on ground insured 
was in unsound health at date of reinstatement, where evidence raised issue that 
insured could have recovered from such ailments before date of application for rein- 
statement. Mutual Life Ins. Ass’n et al. v. Smelley. (Tex.) 
Burden of proving that insured following lapse of life policy furnished evidence of 
insurability satisfactory to insurer held on beneficiary seeking to recover on allegedly 
reinstated policy. Lieberman v. ‘tna Life Ins. Co. (U.S.) 
Defendant in suit to rescind reinstatement of life insurance policy for fraud waived 
right to set up defense of adequate legal remedy by praying for judgment on policy in 
answer. Evidence held sufficient to support court’s finding that reinstatement of life 
insurance policy was procured by insured’s fraud in stating in application therefor that 
he had no medical treatment since issuance thereof. Offer by insurer’s agent to pay 
beneficiary under life insurance policy amount of premiums paid at time of and after 
its reinstatement and offer in insurer’s bill for rescission of reinstatement to pay hene- 
ficiary amount of premiums paid on reinstatement, and do whatever else it should to 
obtain cancellation of policy, satisfied requirement that insurer tender refund of pre- 
miums paid before rescinding policy for fraud. In suits to rescind reinstatement of life 
policy for fraud, insurer’s tender of premium paid at time of and after reinstatement 
of life insurance policy held effective though amount tendered was not paid into court 
wherein suit was brought to rescind reinstatement. Perkins v. Prudential Ins. Co. of 
America. (U. S.) i 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 
§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 


37 Election of insurer to waive forfeiture of fire policy, once made, is irrevoczble. 
Insurer may waive right to forfeit fire policy notwithstanding there is no new con- 
sideration, and insured is not misled to his hurt. American Ins. Co. v. Millican. (Ala.) 504 

371—Breach of condition or warranty by insured, entitling insurer to avoid policy, is sub- 
ject to “estoppel” asserted and to “waiver” by insurer either by express agreement or 
by acts from which waiver may be implied. MacKay v. A&tna Life Ins. Co. (Conn.) 1374 

371—Waiver or equitable estoppel, affecting standard form of fire insurance policy, may be 
proved by oral evidence. Ruffino v. Queen Ins. Co. of America. (Cal.) .. 1288 
371—Insurer under group policy held not estopped to assert defense of employee’s age, 
in action for disability benefits, where policy and pamphlet distributed by employer 
expressly provided age limit with reference to disability benefits. Equitable Life Assur. 
Soc. of the United States v. Hall. (Ky.) i : : ; . 687 
371—Estoppel through knowledge of agent operates in favor of insured only to relieve 
against consequences of violation of policy terms and not to extend coverage. H. D. 
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Foote Lumber Co., Inc. et al. v. Svea Fire & Life Ins. Co. and seven other cases. 
(La.) : She ate é pone ; 
In action on life policy in which plaintiff pleaded that policy was in insurer’s pos- 
session at time of suit, plaintiff could not recover on theory of estoppel in that 
general agent knew insured had possession of policy during lifetime, leading insured 
to believe that policy was valid and subsisting contract. Gaines v. Berkshire Life Ins. 
Co. (Mo.) : 433 
372. WHAT CONDITIONS MAY BE WAIVED. 
Insurer may waive forfeiture for nonpayment of premium. Hutson v. Metropolitan 
Life Ins. Co. (N. C:) 


4. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 

5. - IN GENERAL. 
(2). Nature of agency. ; 

375(2)—Fire insurer’s general agent has authority to bind insurer by waiver and estoppel. 
Fire insurer’s general agent has authority to waive proof of loss and incumbrances on 
insured property, and to estop insurer from asserting breaches of policy terms in regard 
thereto. Agent authorized to take risks and transact business of fire insurance for 
insurer had power to bind insurer by waiver or estoppel. American Ins. Co. v, 
Millican. (Ala.) 

375(2)—Fire insurance adjuster with full power to examine, investigate, and adjust loss 
has authority to waive policy conditions, and where, with full knowledge of breach of 
conditions, he enters upon investigation and adjustment and treats the policy as valid, 
breach of conditions is waived. American Ins. Co. v. Millican. (Ala.) 

375(2)—Local or soliciting agents of life insurance company, as such, have no authority 
to extend credit to insured in payment of premiums, to waive payments provided for in 
policy, or to extend time of payment. North Carolina Bank & Trust Co. et ai. v. 


37 
37 


Pilot Life Ins. Co. (N. C.) Bina ralen et ataacm re O ST 
€ 376. —— EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Policy provision that none except officers of insurer could waive fire policy terms 


veld not to preclude insurer’s general agent from waiving policy terms. American Ins. 

Co. v. Millican. (Ala.) 498 

376(1)—General manager has power to waive insurer’s claim of nonliability, notwithstanding 
indemnity policy expressly negatives such power. Friedman v. Maryland Casualty 
Co. (Mo.) 


1111 
370(1)—Communication from insurance agent to beneficiary that life policy would not be 


forfeited on receipt of check for premium, and his acceptance of check dated two days 
before grace period expired, without knowledge that insured had died two days after 
grace period expired, when check was mailed to agent who had no authority to waive, 
held not waiver of right to claim forfeiture by insurer which neither knew that agent 


was exceeding his authority nor acquiesced in practice of permitting waivers. Moreau v. 
Massachusetts Mutual Life Ins. Co. (U. S.) 


376(1)—Where life policies with incontestability and disa 


1154 


bility clauses made applications 
parts thereof and provided that agents unauthorized to waive provisions of policies or 


to accept any information not contained in application and application for additional 
insurance, subsequently granted, was not mentioned in applications which were signed 
by insured without reading, insured held entitled to cancellation of policies within con- 
testable period, for fraud nothwithstanding insured informed agent of application for 
additional insurance. State statute declaring that soliciting agent shall be regarded as 
insurer’s agent only held not to cancel limitations in life policies on such agent’s author- 
ity. Provident Mutual Life Ins. Co. v. Parsons et al. (U. S.) 
(2). Nature of agency. 
276(2)—-Insured, upon acceptance of life insurance policy, becomes chargeable with notice 
of agent’s lack of authority, as stated in policy, to waive breach of condition coming 
to his notice after delivery of policy as presently existing contract. Insured under pro- 
vision in life policy negativing authority of person other than named executive officers 
of insurer to waive any of the conditions of policy, is not chargeable with notice that 
limitation would apply retroactively so as to nullify waiver or estoppel having origin 
in conduct antecedent to contract. MacKay v. Aetna Life Ins. Co. (Conn.) 

§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 

(1). Necessity of knowledge of breach. 
377(1)—Insurer must have knowledge of facts relied upon as constituting waiver or 
estoppel. Republic Ins. Co. v. Dickson. (Tex.) ; ; ; 
377(1)—-Communication from insurance agent to beneficiary that life policy would not be 

forfeited on receipt of check for premium, and his acceptance of check dated two days 
before grace period expired, without knowledge that insured had died two days after 
grace period expired, when check was mailed to agent who had no authority to waive, 
held not waiver of right to claim forfeiture by insurer which neither knew that agent 
was exceeding his authority nor acquiesced in practice of permitting waivers. Moreau 
v. Massachusetts Mutual Life Ins. Co. (U. S.) ay 

(2). What constitutes knowledge or notice in general. 

377(2)—Where fire policy contained warranty against vacancy of insured house for more 
than ten days, knowledge of agents who inspected house that it was vacant, held not 
waiver or estoppel against insurer, where agents had no notice of length of time house 
was vacant. Knowledge of vacancy of house for more than ten days in breach of war- 
ranty in fire policy held not imputed to insurer from possibility of local agent’s 
learning fact by exercise of ordinary care at time of inspecting house. Knowledge of 
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vacancy of insured house for more than ten days in breach of warranty in fire policy 
discoverable by ordinary diligency of general agent of insurer held imputed to insurer. 
Republic Ins. Co. v. Dickson. (Tex.) .. sarees ae 
§ 378. KNOWLEDGE OF OR NOTICE TO O 
(1). In general. 
378(1)—Information communicated to or knowledge otherwise obtained by insurance agent 
within scope of his authority, and necessarily affecting insurer’s liability, is knowledge 
of insurer. Presumption that insurance agent will communicate knowledge obtained 
within scope of his authority to insurer is conclusive, unless fraud is clearly indicated. 
MacKay v. A&tna Life Ins. Co. (Conn.) ; septal Senveis alee Grae eee ke 
378(1)—-Where life insurer’s agent knew true facts, insurer could not avoid policy; 
reason of its fraudulent procurement through false statement made in unatt 
application. Metropolitan Life Ins. Co. v. Bugg. (Ga.) 
378(1)—Insurer was bound by knowledge of its soliciting agent, authorized to prepare and 
forward insurance application, as to conditions imposed by insured respecting kind of 
insurance in requesting issuance of policy. Green v. Phoenix Ins. Co. of Hartford, 
Conn. (Ia.) ‘ 
378(1)—-Knowledge of insurer’s agent that insured loaded cars and stacked lumber within 
radius of 100 feet of mill, which area constituted clear space designated by fire policies, 
did not estop insurers from disclaiming liability where clause expressly permitted such 
action. H. D. Foote Lumber Co., Inc. et al. 
other cases. (La.) er .. 1299 
37&8(1)—-Insurer’s knowledge se 1u0rteage 
was executed after mortgagor obtained theft policy on’ automobile would not atone 
estop insurer from setting up defense against mortgagor's action on theft plicy that 
chattel mortgage had not been endorsed on policy as required therein, since mortgagor 
did not change position in reliance on any act or statement of insurer. Rifki v. 
Stuyvesant Ins. Co. of New York. (N. Y.) 600 
378(1)—Generally, insurer’s knowledge on issuance of policy of facts which if insisted on 
would invalidate contract from its inception constitutes waiver of conditions in contract 
inconsistent with such facts, and insurer is estopped from thereafter asserting breach of 
such condition. Citizens’ Bank & Trust Co. v. Scott & Sanders. (Tenn.) 1515 
378(1)—-Where fire insurer’s agency, before issuing policy, had notice to its representative 
that insured property belonged to insured and his wife. stipulation of policy requiring 
sole and unconditional ownership was waived. London & Lancashire Ins. Co., Limited 
v. Higgins et al. (Tex.) 534 
(2). Who is agent of insurer. 
378(2)—Employer taking out group insurance for employees was not agent of insurer, and 
therefore employer’s knowledge of age of employee claiming disability benefits was not 
imputed to insurer. Equitable Life Assur. Soc. of the United States v. Hall. (Ky.) 687 
(3). Nature of agency and authority of agent 
Knowledge of life insurer’s local medical examiner respecting physical condition of 
applicant for insurance is knowledge of insurer. As respects knowledge, though life 
insurer’s medical examiner is agent with limited powers, his acts respecting matters 
intrusted to his care are binding within scope of his authority, and to this extent ren- 
eral rules of agency apply to him as to other special agents. Interstate Life & Accident 
Co. v. Potter. (Tenn.) 141 
378(3)—Life insurer is bound by facts within knowledge of examining physician or as to 
which he was put upon inquiry. Metropolitan Life Ins. Co. of New York v. Hart. 
(Va.) ; Racianks sega ealeeiers atl peed 764 
378(2)—Insurance broker is agent of one for whom he procures policy, respecting effect of 
false warranty. False warranty is not alleviated by fact that policy was procured 
through another if latter is insured’s agent. McCann v. Reeder et al. (Wash.) 1547 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(4). Life and accident insurance. 
79(4 Insured in dicabilitv policy signing application is not bound by incorrect answers 
to auestions contained in application which are written in by agent of insurer without 
insured’s consent. and insurer cannot take edvantage of such incorrect answers to 
defest recovery on pelicy. Rust v. Metropolitan Life Ins. Ce. (Del.) 
1\Where insured anplyvine for accident insurance, having made all disclosure 
demanded of him, relies entirely on agent to inform insurer of facts, knowledge of 
facts mav be imputed to insurer unless insured participates in agent’s fraud. Where 
pnolicent for accident and health insurance mformed agent as to true facts, but agent 
writing application did not write true facts, insured became participant in fraud by his 
neglect to perceive and correct fraud after receiving policy containing copy of applica- 
tion. Commercial Casualty Ins. Co. v. Schmidt. (Md.) 
379(4)—Insured, by accepting and retaining life policy without objection, adopted as_his 
own the answers in attached application, even if made by insurer’s medical examiner 
instead of by insured as recited. New York Life Ins. Co. v. Stewart. (U. S.) 
(5). Good faith of insured. 
379(5)—Insured signing application for fire policy without correcting misstatement, of 
which she knew, will not be heard to say that she did not intend to deceive insurer or 
that latter’s agent misunderstood her or wrote false answers to questions. Perry et ux. . 
v. Continental Ins. Co. (Wash.) ........0.00-60s00- : er 


(7). Agency for insurer or insured. 
379(7)—Where applicant was physician, and knew that medical examiner knew that he was 
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not insurable risk, and that, if correct answers were given, policy would not be issued, 
and medical examiner made false answers in application and applicant anticipated that 
examiner would act in applicant’s interest against insurer, examiner held not agent of 
insurer so as to render insurer liable on policy, regardless of examiner’s misrepresenta- 
tions. Medical examiner cannot be agent of insured for purpose of defrauding insurer. 
Preferred Life Assur. Soc. v. Thompson. (Miss.) 
(8). Guaranty and indemnity insurance. 
37@(8)—If misstatement in automobile indemnity policy respecting where automobile would 
be principally used was mistake, due to the error or intentional fraudulent act of 
insurer’s agent, such misstatement would not avoid policy. Brooks —— Co., Inc. v. 
Merchants’ Mutual Casualty Co. (Del.) 
§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT 
380—Where insurance agent’s conduct is such as to raise clear presumption that he will 
not communicate knowledge acquired within scope of his authority to his principal, as 
where he acts in his own interest and adversely to interest of principal, presumption 
that agent will communicate knowledge to principal will not prevail. MacKay y. Etna 
Life Ins. Co. (Conn.) 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Insurer whose agents made no promise to change fire policy by adding name of 
insured’s wife as insured and had no access to policy or knowledge of state of insured’s 
title to insured property held not estopped to claim forfeiture of policy or ground that 
insured was not sole owner of, property by receipt of information as to wife’s interest 
and request for such change from attorney not authorized or claiming authority to act 
for insured. To support recovery on fire policy, evidence must justify finding that 
insurer with full knowledge of all facts intended to abandon or not insist on defense 
that insured was not sole owner of insured property, or that such defense was pur- 
posely concealed under circumstances which were calculated to and actually did mislead 
insured to his injury. Palma et ux. v. National Fire Ins. Co. of Hartford et al. 
(N. Y.) 
3£8(1)—Waiver or estoppel against insurer may be predicated upon silence or inaction 
misleading insured. Republic Ins. Co. v. Dickson. (Tex.) ; 
388(1)—Reinstatement of life policy on application therefor after policy had lapsed for 
nonpayment of premium held not waiver of right of insurer to claim forfeiture for 
nonpayment of subsequent premium within grace period. Moreau v. Massachusetts 
Mutual Life Ins. Co. (U. S.) eee 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Forfeitures are not favored in law, and, in cases of insurance, where conduct of 
insurer has been misleading ordinary principles of estoppel apply and preclude insurer 
from setting up forfeiture. Wilson v. Sovereign Camp, W. O. W. (La.) 
388(3)—-Insurer by insuring mortgagee’s interest in automobile held not to waive provision 
in theft policy previously issued to mortgagor providing that insurer should not he 
liable for loss while automobile was subject to mortgage unless otherwise provided in 
policy, though mortgage was executed after issuance of theft policy. Rifkin v. Stuy- 
vesant Ins. Co. of New York. (N. Y.) 
(4). Custom and course of dealing as to payment of premiums. 
288(4)—Insurer’s waiver of accident policy provision for advance payment of premi?.. 
and insurer’s agreement to their payment at insured’s home held established by custn-. 
whereby insurer sent collecting agent to insured’s home to receive past-due premiums 
and accepted premiums thus collected. Insurer which waived provision for insured’s 
advance payment of accident policy premiums by accepting past-due premiums collected 
at insured’s home could not avoid policy on ground of nonpayment of last premium when 
due, where insured died before agent called to collect it. Adams v. Washington Fidelity 
National Ins. Co. (Ga.) ; 
288(4)—Where insured had no dealines with insurer from time of buying policy until 
his death, he could not rely on alleged custom of insurer to notify policyholders of 
time premium was due, and hence could not excuse non-payment of premium by failure 
to give such notice. Wall v. Mutual Life Ins. Co. of New York. (Ia.) 
(5). Guaranty and indemnity insurance. 
388(5)—Automobile indemnity insurer, if continuing to defend action against assured’s 
driver after having knowledge of assured’s breach of warranty respecting place where 
automobile would be principally operated, would not be entitled to rely on such breach 
as defense to action on policy. Brooks Transp. Co., Inc. v. Merchants’ Mutual Cas- 
ualty Co. (Del.) 
388(5)—Liability insurer who, on defending action for injuries ‘obtained nonwaiver agree- 
ment from defendant therein, and whose conduct of defense did not mislead defendant 
of insured, held not thereby estopped from denying liability to person injured. O’Roak 
v. Lloyds Casualty Co. (Mass.) 
388(5)—Automobile liability insurer, conducting defense of action against insured with full 
knowledge of facts, is estopped to deny coverage of policy and notice of action in 
manner prescribed thereby in insured’s action thereon. Gibbs v. Lumbermen’s Mutual 
Casualty Co. (N. H.) ae 
388(5)—Entry of appearance for insured by insurer does not waive defense available to 
insurer, but insurer is entitled to reasonable time in which to determine whether it 
desires to avail itself of defense that mav be found to exist. Whether insurer enter- 
ing appearance for insured acts reasonably in disclaiming liability upon discovery of 
facts constituting defense so as not to constitute waiver is determined by particular 
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circumstances. Insurer appearing for insured did not waive provision of liability 
policy which did not cover accident occurring while automobile was being operated 
for carrying passengers for hire because sevea months elapsed before insurer disclaimed 
liability, where during that time insurer relied in good faith upon insured’s report 
which did not disclose violation of policy and case came to trial 18 months after 
disclaimer. Gross et al. v. Kubel et al. (Pa.) : 
388(5)—Where automobile liability insurer, before undertaking defense of injured party's 
action against driver, gave seasonable written notice to driver and injured party’s 
counsel that it disclaimed liability, insurer held not estopped, in injured party’s equity 
suit, to deny that accident was covered by policy. Bowen vy. Cote et al. (U. S.) 
388(5)—Insurer which under liability policy protecting authorized driver of insured’s auto- 
mobile defended injured passenger’s action against driver under agreement with driver 
that no defense under policy was waived held not foreclosed from resisting passenger’s 
subsequent action on policy. Shawcroft et ux. v. Standard Accident Ins. Co. of 
Detroit. (Wash.) % 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Where insurer, at time of issuance of life insurance policy, has knowledge of 
existing facts which would invalidate contract from time of its inception, delivery of 
policy and acceptance of premium notwithstanding such knowledge may constitute waiver 
of right to avoid policy or give rise to estoppel. MacKay v. A%tna Life Ins. Co. (Conn.). 1374 
389(1)—Where insurer knows, or has reason to know, at time it issues policy, that one 
of the conditions thereof is consistent with the facts, and insured is guilty of no fraud, 
insurer may not set up such facts as a breach of the condition. Ronca et al. v. 
British & Foreign Marine Ins. Co., Limited, of Liverpool, England. (Pa.) 1131 
(2). Conditions as to title. 
389(2)—Where tornado insurer’s general agent was informed that husband and wife owned 
property jointly, and issued policy to husband on absolute title, loss should be com- 
pensated as if insured hac title in fee. Northern Assur. Co., Limited v. Stewart. (Ala.) 166 
389(2)—Where fire policy designated insured as “trustee” there was no breach of condition 
that policy should be void, if interest of insured be other than unconditional and sole 
ownership. Citizens’ Bank & Trust Co. v. Scott & Sanders. (Tenn.) ............ .1515 
(6). Knowledge of intent to violate conditions. 
389(6)—Insurance company is not hound by its soliciting agent’s knowledge of insured’s 
intention to violate conditions of policy. Insurer’s soliciting agent has no authority as 
such to write insurance contract or waive stipulations in policy as to insured’s intention 
to violate terms thereof. Green v. Phoenix Ins. Co. of Hartford, Conn. (Ta.) 
(9). Life and accident insurance. 
389(9)—Emplovee could not recover disability benefits under group policy providing for 
benefits for disability suffered by employee before reaching age of 60 years, where 
employee was over 60 when policy was issued, though his age was correctly stated in 
application on which insurer issued policy. Ellis v. Sun Life Assurance Co. of Canada. 
(Ark.) 
389(9)—Employee held bound by provision in employer’s group insurance policy limiting 
disability benefits to age 60, though employee was over 60 when policy was issued. 
Equitable Life Assur. Soc. of the United States v. Hall. (Ky.) 
389(9)—-Where insured was not examined by physician hefore issuance of industrial life 
policy, and conv of application was not attached to policy, statements, if any, regarding 
apnlicant’s health »t time of application, and application itself, held inadmissible in 
suit on policy. McBride v. Acme Industrial Life Ins. Soc. (La.) 
389(9)—Where there is no medical examination and assured under life policy was suffering 
at time of issuance of policy with one of excepted diseases named in policy, if disease 
had manifested itself on medical examination and agent made thorough investigation, 
existence of disease may be availed of as defense notwithstanding statute. Insured’s 
administratrix cannot urge that insurer’s agent could have discovered on diligent inquiry 
that insured was in hospital afflicted with fatal disease when policy was delivered, where 
administratrix told agent at such time that insured was visiting in another part of the 
city. Eagan v. Metropolitan Life Ins. Co. (La.) ee 1185 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
POLICY. 
3290—Insurance company relving on breach of warranty as defense to policy must take 
earliest opportunity available to renounce liability by reason of breach. Automobile 
indemnity insurer on ascertaining that insured had failed to co-operate, as required by 
policy. must immediately deny further liabilitv if it exnects later to take advantage of 
such failure to co-operate. Law will not allow forfeiture of insurance where party 
claiming forfeiture has not made use of such claim at earliest opportunity. Brooks 
Transp. Co.. Inc. v. Merchants’ Mutual Casualty Co. (Del.) 
390—Insurer, having knowledge of grounds for forfeiture of policy, waived it by failure to 
declare it only where insurer, through his promise, has led insured to believe that he 
was protected. accepted premium after learning of forfeiture, or required of insured 
something which it could require only under policy. Waiver of forfeiture of policy 
cannot be inferred from insurer’s mere silence. Palma et ux. v. National Fire Ins. Co. 
of Hartford et al. (N. Y.) 
390—Where insured conceals from insurer fact that insured has violated condition of 
policy, and insurer does not know and is deterred from investigation by concealment, 
insurer is not estopned from disclaiming immediately upon its learning facts which 
justify disclaimer. Gross et al. v. Kubel et al. (Pa.) 1133 
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390—-Where agent, with authority to bind insurer, with full knowledge of facts, does 
unequivocal act showing intention to treat policy as binding after date of forfeiture 
under terms of policy, forfeiture is waived. Grand Lodge Colored Knights of F 
of Texas v. Green. (Tex.) ‘ ; < 

390—Failure to cancel policy and retention of premium by insurer after knowledge of 
facts operating to forfeit policy waives condition forfeiting policy and estops insurer 
from asserting forfeiture. Silence of insurer after knowledge of breach of warranty 
forfeiting policy, preventing insured from securing other insurance, operates as waiver 
or estoppel against insurer. Republic Ins. Co. v. Dickson. (Tex.) ne 

§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS. 

MENTS. 
(1). In general. 

392(1)—-Where fire insurer’s agent accepted premium with knowledge of mortgage violating 
policy terms, stating that mortgage was all right, insurer was estopped from pleading 
mortgage as forfeiture. American Ins. Co. v. Millican. (Ala.) 

392(1)—-Where insurer, at time of issuance of life insurance policy, has knowledge of 
existing facts which would invalidate contract from time of its inception, delivery of 
policy and acceptance of premium notwithstanding such knowledge may constitute waiver 
of right to avoid policy or give rise to estoppel. MacKay v. Atna Life Ins. Co. 


. on 0baee 

392(1) prior 
to loss, cancels policy but retains premiums for time policy was in force, it waives 
right to deny liability by reason of such breach. Brooks Transp. Co., Inc. v. Merchants’ 
Mutual Casualty Co. (Del.) ‘ 5 323 

3°2(1)——On being advised of change in ownership of property, insurer had right to cancel 
fire policy and return unearned premium or retain premium and keep insurance in 
force. Orient Ins. Co. et al. v. Peacock et al. (Fla.) etter eee 

392(1)-—-Insurer, having issued disability policy and accepted premiums based on good health 
of insured for two years, is estopped from saying that insured was disabled when 
policy was issued; there being no allegation or proof of fraud. Rogers v. 4®tna Life 
igs. So, 5, 9 

392(1)—-Fire insurance company held not liable, under policy insuring house while used for 
dwelling purposes only, for loss while still, extending from cellar to attic. was being 
operated therein by insured’s son regardless of whether insured was aware of chang 
in use. Buonanno et ux. v. Springfield Fire & Marine Irs. Co (R. T.) 

392(1)—Failure to cancel policy and retention of premium by insurer after knowledge of 
facts operating to forfeit policy waives condition forfeiting policy and estops insurer 
from asserting forfeiture. Republic Ins. Co. v. Dickson. (Tex.) 803 

392(1)—-Fire policy provision barring recovery where premises were unoccupied for certain 
period was waived, and insurer could not urge forfeiture on such ground, where in- 
surer’s agent accepted premiums with knowledge insured premises were temporarily 
unoccupied. Republic Ins. Co. v. Watson et al. (Tex.) 

392(1)—Where insurer, with full knowledze of all facts, accepts overdue premiums, which, 
if properly applied, would reinstate policy, insurer waives forfeiture. Home Beneficial 
Ass’n v. Field. (Va.) 

392(1)—-Industrial insurer’s soliciting and collecting agent who accepted premiums after 
expiration of grace period had no right to impose conditions when accepting the pre 
miums. Where insurer, with full knowledge of all facts, accepts overdue p: 
which, if properly applied, would reinstate policy, insurer waives forfeiture. Where 
it was insurer’s custom to receive premiums after grace period and credit them when 
policv was reinstated, and insurer with knowledge of forfeiture of industrial policy, 
accepted from collecting agent premiums which agent had accepted from insured after 
grace period, forfeiture held waived. though insured was fatally injured before agent 
paid money over to insurer. Home Beneficial Ass’n v. Field. (Va.) 

(11). Offer to return. 


392(11)—-To make defense that fire policy sued on was not in force from beginning, insurer 
must tender back premiums paid within reasonable time after discovering facts on 
which defense is based. Failure of insurer, learning of breaches of fire policy pro- 
visions after loss to tender back unearned premium from time of loss until expiration 
of policy within reasonable time, estops it from asserting forfeiture of policy for such 
breach. Mere fact that knowledge of insured’s breach of fire policy comes to insurer 
after loss does not relieve insurer from duty to tender back premiums received in 
order to assert forfeiture of policy. Insurer’s tender back of entire premium paid with 
interest from date of fire policy on day of trial of action thereon was admission that 
return of premium was required to assert forfeiture of policy for breaches of pro- 
visions therein. Implication of existence of all matters on which necessity for tender 
back of premiums paid in order to assert forfeiture of fire policy depends, arises from 
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insurer’s tender of such premium on day of trial of action on policy. Insurer’s tender 
back of premiums paid as required to assert forfeiture of fire policy sued on, cannot 
be dispensed with as useless. Insurer’s delay in not tendering back premiums paid until 
day of trial of action on fire insurance policy held unreasonable as matter of law and 
waiver of right to declare forfeiture of policy from beginning for breaches of provisions 


as to other insurance and ineumbrances on insured personalty. Morrison vy. Fidelity 
Phenix Fire Ins. Co. (Mo.) 


395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 
5—Insurer, which refused to provide for burial of insured on ground that insured was 
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not in sound health at time of issuance of burial policy, waived alleged lapsing of 
policy for nonpayment of premiums. Jordan’s Mut. Aid Ass’n v. Asberry. (Ala.) 

395—When insurance company renounces liability on policy, giving reasons, therefore 
reasons mentioned are deemed exclusive and it cannot thereafter, at trial rely on others 
which were within its knowledge or as to which it had means of acquiring knowledge. 
Brooks Transp. Co., Inc. v. Merchants’ Mutual Casualty Co. (Del.) 

395—Where insurer, having full knowledge of another defense which it has, asserts a specific 
defense to claim under policy, insurer will not be permitted thereafter to shift its 
ground and assert such other defense after expense of suit has been incurred. In 
action upon health policy for disability which occurred November 9, 1931, insurer held 
not estopped to defend on ground that policy lapsed on September 3, 1931, because 
insurer had asserted in letter that policy had lapsed June 3, 1931, where, at time of 
sending letter, insurer did not know that premium had been paid to its agent, and 
it also had asserted in letter that policy had lapsed at time of disability. Redeman v. 
Preferred Acc. Ins. Co. of New York. (Wis.) . noe 

§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 

(1). In general. 

396(1)—Act of insurer in calling for proof of loss under life policy does not waive any 
defense shown by proof. Williams v. American Life & Accident Ins. Co. (Mo.) 

396(1)—-Where insurer, with knowledge of right to insist on forfeiture, requires furnishing 
of proofs of death, intention to waive forfeiture is presumed, in absence of circum- 
stances to contrary, and insurer is estopped to plead forfeiture. Letter from insurer's 
managing officer to beneficiary’s attorney stating that proofs of death made on forms 
furnished by such officer would have due consideration of endowment board held 
“waiver” of forfeiture of insurance certificate by nonpayment of one assessment. Grand 
Lodge Colored Knights of Pythias of Texas v. Green. (Tex.) 
397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Where fire insurance adjuster, with knowledge of insured’s alleged breaches of policy, 
entered into negotiations with insured recognizing policy as still of force, insurer’s 
right to claim forfeiture was waived. Fire insurer is bound by waiver, where adjuster, 
during investigation and negotiations, evinces clear purpose to waive any breach of 
insured and treat policy as valid subsisting claim, notwithstanding adjuster previously 
conducting investigation required insured to sign nonwavier agreement. Where fire insurer’s 
investigation develops fact on which forfeiture may justly be claimed, insurer cannot, 
without waiving such defense, proceed thereafter as though policy was valid. Insured’s 
nonwaiver agreement with fire insurance adjuster may be waived in same mo”ner as 
any policy clause, by subsecuent independent acts or statements of insurer through its 
adjuster or other authorized agent. American Ins. Co. v. Millican. (Ala.) 
Fire insurance adjuster with full power to examine, investigate, and adjust loss has 
authority to waive policy conditions, and where, with full knowledge of breach of 
conditions, he enters upon investigation and adjustment and treats the policy as valid, 
breach of conditions is waived. American Ins. Co. v. Millican. (Ala.) 

§ 399. PAYMENT OF LOSS. 

299—Fire insurer’s settling claims of mortgagee and another claiming the property held not 
waiver of defense against estate of insured. Franklin Fire Ins. Co. v. Holmes. (Ark.) 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Where life policy provided that insurance should not take effect unless applicant had 
not consulted or been treated by physician since her medical examination, and that 
policy should be incontestable after two years except as to provisions relating to 
disability benefits, insurer could contest liability for disability benefits on ground that 
insured had consulted or been treated by physician since her medical examination. New 
York Life Ins. Co. v. Gresham. (Miss.) 

400—Where life policy provided it should be incontestable after it had been in force for 

two years, and insured died within, and action on policy was brought after expiration 

of that period, policy was incontestable. Kocak et al. v. Metropolitan Life Ins. Co. 

CS. ¥:) 

Incontestability clause in life policies held applicable to disability benefit provisions 

not expressly excepted, though one of policies was issued after enactment of statute 

permitting exception of disability benefit provisions from incontestability clause. Clause 

making life policies incontestable for fraud after two years held valid as applied to 

disability benefit provisions. Contract stipulation providing for reasonable limitation of 

time within which contract may be contested for fraud is not contrary to public policy, 

even in absence of statute. Fishel v. Union Central Life Ins. Co. (N. Y.) 

400—Clauses in life policy providing that policy should be incontestable after one year 
during lifetime of insured held to bar rescission by insurer for fraud of beneficiaries 
and others without insurable interest in life of insured, to take out insurance on insured 


who was not an insurable risk and to divide proceeds thereof. Columbian Nat. Life 
Ins. Co. v. Hirsch. (N. Y.) 


400—Incontestable clause of life policy ali 
ance and not to affect construction of terms of contract. Livingston v. Mutual Benefit 


400 
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400—Incontestability clause precluded 
visions of life policy were fraudulently procured, though incontestability clause | ex- 
pressly excepted restrictions and provisions applying to double indemnity and disability 
benefits. Ness v. Mutual Life Ins. Co. of New York. (U. S.) ; 
400—Where insured made false representations material to risk, action could not be main- 
tained on health and accident policy by beneficiary merely because policy provided that 
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it could not be canceled during any period for which premium had been paid. Right to 
“cancel”? a policy is the right to terminate it; whereas, the right to “contest” a policy 
is the right to deny liability under it. Dudgeon v. Mutual Ben. Health & Accident 


constituted part of policy, and incontestability clause applied to disability feature. One 
year incontestability provision of life policy precluded insurer after expiration of one 
year from defending action for disability benefits cn ground of fraud in procurement 
of policy. Young v. Home Life Ins. Co. (W. Va.) 488 
§ 401. STATUS OF NONFORFEITABLE OR PAID-UP POLICY. 
401—Paid-up life policy would not lapse for default in payment of future premiums, since 
there could be no future premium after policy had become fully paid-up; there being 
no such thing as lapsed paid-up policy. Commonwealth Life Ins. Co. v. Stanley. (Ky.) 684 


XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE. 

§ 402. MARINE RISKS IN GENERAL. 

402—Under marine policy excepting liability for damage arising from or caused by breakage 
of machinery, insurer held liable for damage to machinery caused when port wheel 
struck submerged piling while ship was being brought to wharf. Under marine polics 
excepting liability for any breakage of machinery or any resulting damage, insurer held 
not liable for damages to machinery resulting when po-t wheel struck submerged piling 
while ship was being brought to wharf. New Castle Terminal Co. v. Western Assur 
ance Co. (U. S.) © j 24 

492—-Marine policy covering vessel’s legal liability for collision, grounding, stranding, and 
loss or damage to any vessel or craft while in tow of vessel insured “‘subject to all 
terms and conditions of this clause’ held not to cover vessel’s liability for loss of 
cargo, since quoted words, which are words of restriction, did not refer to entire 
paragraph, which might have covered liability for loss of cargo, but only to words 
which limited liability. Bee Line Transp. Co. v. Connecticut Fire Ins. Co. (U.S.) 1323 

§ 412. STRANDING. 

412—Damage caused ship by collision with submerged piling while ship was being brought 
to wharf held not within marine policy covering damages from “‘stranding.”” New Castle 
Terminal Co. v. Western Assurance Company. (U. S.) 

§ 418. LIMITATIONS OF RISK AS TO PLACE 

§ 419 SITUATION OF PROPERTY INSURED. 

419—Cases of silk delivered by insured to person falsely representing himself as employee 
of motor transportation company and stolen by such person held not loss “in transit,” 
within transit policy covering loss in shipment hy railroad, public truckman, motor trans- 
portation, or steamers navigating between designated points. Where transit policy 
limited coverage to specified forms of shipment, clause in policy covering risk to theft 
meant theft in transit in connection with one of particular forms of shipment to which 
policy was limited. and did not cover loss ef merchandise through theft by person 
receiving delivery thereof on false representation that he was employee of moto~ trans 
portation company. Glenmore Silk Corporation v. Fidelity & Guaranty Fire Corpora 
tion. (N. Y.) : 

§ 424. ACCIDENT. 

424—Where truck partially tipped over, spilling contents, but with load removed righted 
itself, there was ‘overturning of truck” within insurance policy covering transportation 
of material, since anything has been ‘overturned’? when it has been sufficiently tipped 
over to spill contents. Carl Ingalls, Inc. v. Hartford Fire Ins. Co. (Cal.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 426. INJURY TO OR DEATH OF ANIMALS. 

4Z6—Where policy enumerated perils insured against and contained clause reciting that 
live stock was insured only against death or destruction on specified conditions, such 
specified conditions confined insurance on live stock to death or destruction directly 
caused by perils enumerated in policy, so that insurer was not liable for death of race 
horse not caused by any of enumerated perils. Insurance Co. of North America et al. 
v. Hopper. (Ky.) ; s ied Si .. 904 

§ 429. WRONGFUL ACTS OF INSURED. 

429—-Assured could not recover on standard fire policies where assured’s son, whom 
assured had placed in charge of premises as caretaker, deliberately set fire to premises. 
Sternhere v. Merchants’ Fire Assur. Corporation et al. (U. S.) ae 1013 

§ 425. THEFT. 

425—Under robbery insurance policy covering loss within place of restaurant business while 
at least one custodian was ‘fon duty” robbery committed when robber forced employee, 
after closing restaurant and going home to return to restaurant and open safe, held 
not covered by policy. Boesky Bros. Twelfth Street Corporation v. United States 
Fidelity & Guaranty Co. (Mich.) .... 

425—-To constitute “theft’’ within automobile theft policy, there must be criminal intent to 
ee owner of his property permanently. Kovero v. Hudson Ins. Co. of New York. 
Minn. EArt Sate 

425—Evidence showing owner of automobile engaged negro to take automobile, wash and 
return it, and that negro drove automobile to town and collision occurred on way, held 
not to establish theft of automobile within theft insurance policy. Person to whom 
owner delivers automobile to be washed and returned held not in “service or employ- 
ment” of owner within exception contained in theft insurance policy. Owner, by 
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delivering automobile to be washed and returned, voluntarily parts with possession 
within meaning of theft insurance policy. Shelton v. National Fire Ins. Co. (W. Va.) 


(Cc) GUARANTY AND INDEMNITY INSURANCE. 


$ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Landlady who rented room to boarder and charged him for meals, and who recovered 
judgment against boarder for injuries sustained while guest in boarder’s automobile, 
held entitled to recover on boarder’s liability policy, since she was not of same “house- 
hold” as boarder within boarder’s liability policy covering injuries to persons other 
than those of same household as insured or those in service or employment of insured. 
Umbarger v. State Farm Mut. Automobile Ins. Co. (Ia.) eoreues 
One causing accident while operating automobile with owner’s consent was “legally 
operating automobile” within liability policy, providing for protection of one legally 
operating automobile, notwithstanding he was intoxicated. U-Drive-It Car Co., Inc. v. 
Freidman et al. (La.) Vee 
-Bailee taking automobile with owner’s consent on condition that he return car in half 
an hour held “person responsible’ for operation of insured’s motor vehicle with his 
express or implied consent within compulsory motor vehicle insurance law, though 
bailee failed to return automobile as agreed and accident occurred after time for its 
return expired. Person to whom owner voluntarily intrusts motor vehicle for use is 
“responsible’’ to owner for its operation within compulsory motor vehicle insurance 
law, though person intrusted with vehicle breaks contract of bailment. ‘‘Responsible,” 
within compulsory motor vehicle insurance law, providing indemnity for person respon- 
sible for operation of insured’s motor vehicle with his express or implied consent, means 
liable, answerable, or under bounden duty for its proper use in accordance with terms 
upon which possession has been delivered. Test whether operator other than insured 
comes within compulsory motor vehicle insurance law is whether operator was respon- 
sible to owner with owner’s express or implied consent, not whether operation at time of 
accident was consented to. O’Roak v. Lloyds Casualty Co. (Mass.) 

435—Liability of insured for injuries resulting when insured was transporting persons in 
his automobile to their place of employment for consideration, where such persons were 
not fellow emplovees of insured, held not protected by automobile liability policy cover- 
ing ‘‘fellow meployees” of insured. Goff v. Benson et al. (Mass.) 

435—Provision of compulsory motor vehicle insurance law that policy shall cover not only 
automobile owner, but any one responsible to him in its use contemplates that insurer’s 
liability shall run with car unaffected by owner’s action unless its presence on public 
ways was without his sanction. Automobile owner, permitting vehicle to be on public 
ways by personal use thereof or operation throuch servant or avent or user responsible 
to owner, may incur liability for damages which insurer issuing policy required by 
statute, must make good to limit of insurance, notwithstanding violations of owner’s 
rules and conduct by one whom he permits to use vehicle. Motor vehicle owner’s con- 
sent to immediate conduct by user responsible to owner at moment of accident while 
operating it on public ways with owner’s consent is immaterial on question of insurer’s 
liability under compulsory motor vehicle insurance policy. Chauffeur’s disobedience of 
employer’s order not to permit any person to operate automobile did not destroy his 
responsibility to employer for operation thereof so that one injured by negligent opera- 
tion thereof by one driving it with chauffeur’s permission. ws; entitled to recover on 
compulsory motor vehicle insurance policy issued to employer. Guzenfield v. Liberty 
Mutual Ins. Co. (Mass.) 4 

435—One driving automobile with permission of owner fraudulently procuring compulsory 
liability insurance policy and registering automobile in name of another without knowl- 
edge or consent at time of inivry to one recovering judgment agzinst such driver ws 
not “operating automobile with express or imnlied consent of named assured” as 
required to render insurer liable on policy. Rondina v. Employers’ Liability Assurance 
Corporation, Ltd. (Mass.) 

435—-Where motor vehicle was falsely registered and insured under compulsory motor vehicle 
liability insurance statutes in name of owner’s sister and at time of accident was 
driven by owner’s wife with knowledge and consent of registeree, vehicle was a tres- 
passer on the highway, but insurer was liable to person obtaining judgments for death 
of her husband in such accident, where husband was not entitled to benefits of Work- 
men’s Compensation Act. Caccavo et al. v. Kearney et al. (Mass.) . 

435—Where insured negligently permitted oil to leak from crank case of ‘parked motor- 
truck onto street, injury sustained by pedestrian who, while crossing street some time 
after truck had been driven away, slipped and fell on such oil, held within liability 
policy covering injuries “arising out of ownership, operation, maintenance, control or 
use” of motor vehicle on highway. Mullen v. Hartford Accident & Indemnity Co. 
(Mass. ) 

435—Liability policy held to cover liability for injury to third person from negligent opera- 
tion of automobile by insured’s servant. Liability policy expressly excluding liability 
for injuries to insured’s employees. but insuring “any person * * * operating 
* * * such autemobile” against liability, held not to cover liability of one operating 
the automobile as driver for insured, to employee of insured. Continental Casualty Co. 
et al. v. Pierce. (Miss.) na ; oP pee 
‘School basketball team member, who transperted other team members in his auto- 
mobile and was naid for gas and oil and for reascnable use of automobile, was 
oneratine automobile in “carryine passengers for hire.”’ within exception to liability 
policy. Under liability policy which did not cover accident occurring while automobile 
was being operated for carrying passengers for hire, insurer was not liable to 
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passenger who did not pay for transportation where motorist was transporting others 
in same automobile for hire. Gross et al. v. Kubel et al. (Pa.) . 1133 

435—‘‘Service station’? as used in automobile insurance policy, which excepted ‘“‘service 
station” from additional coverage extended third persons, had ordinary meaning of a 
place where gasoline and oil, or either, are stored and sold to the public, irrespective of 
whether repairs were made and accessories were sold there. Reasons for excepting 
“service station’? from additional coverage extended to third persons by automobile 
insurer are immaterial where business of one claiming protection of additional coverage 
was within such exception. Where oil and gasoline were sold at the curb in front of 
store, which sold tires and accessories, but was unprovided with driveway and did not 
render storage service, proprietor operated a ‘“‘service station’ within automobile policy 
excepting ‘‘service station’? and employees from additional coverage extended to third 
persons, and could not recover from insurer amount paid to discharge liability to 
another on account of collision while driving automobile with insured’s permission. 
Alberga v. Pennsylvania Indemnity Corporation. (Pa.) 

435—Exceptions to insurer’s liability under indemnity policy insuring warehouseman against 
liability imposed by law for injuries and death suffered by persons not employees, 
excluding liability arising out of accident caused by insured’s motor vehicles unless 
accident occurred on insured’s premises or on public ways adjacent thereto, or was 
caused by removal and change of goods handled and distributed by warehouse else- 
where than at described premises, held valid and effective. Maryland Casualty Co. v. 
Texas Fireproof Storage Co. (Tex.) 
-Automobile “indemnity insurance” protects insured only against loss and hence ‘even 
if there be liability from which potential loss may result but no loss actually occurs, 
liability of insurer does not accrue, whereas “‘liability insurance’ protects insured 
not merely against loss but liability for loss or damages. Statute held not to abrogate 
or modify provision of liability policy covering bus that insurer shall not be liable 
and no action brought against it until final judgment has been recovered against 
assured. Pageway Coaches, Inc. et al. v. Bransford. (Tex.) nate 

435—-Under clause in automobile liability policy issued to city, insurer held not liable unless 
employee of city, at time of accident, was operating and using automobile with per- 
mission of city, either express or implied. Globe Indemnity Co. v. Nodlere. (U. S.) 

435—-Salvation Army’s member undertaking at request of Army’s officer to sell or give 
away weekly 400 copies of Army’s official publication, receiving $6 weekly, held, as 
matter of law, not “independent contractor,” but Army’s ‘‘employee”’ within Army’s 
automobile liability policy exonerating insurer from liability for employees. Salvation 
Army has “occupation” within automobile liability policy exonerating insurer from 
liability for accidents to employees arising out of occupation; hence insurer was not 
liable to Army’s member employed in selling Army’s official publication and injured 
while riding in Army’s automobile. Shawcroft et ux. v. Standard Accident Ins. Co. of 
ERE. AVAL) aevinckebee esas ed eeceSSee SONS MESS ea6 sine en 5: 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Under liability policy which did not cover loss if automobile was operated by person 
in violation of law as to age, insurer could not escape liability on ground that insured’s 
chautteur was under 18 where minimum age for driving was 15, and only chauffeurs 
were required to be 18 years old, and insurer did not aver age of driver at time of 
accident, or that chauffeur had no license. Midwest Dairy Products Corporation v. 
Ohio Casualty Ins. Co. of Hamilton, Ohio. (TIl.) = a 1108 

7—Grocer’s employee between 16 and 18 years old customarily operating delivery truck 

during regular driver’s absence held mere “operator,” not “chauffeur,” nor required 
to be “registered operator” within act; hence was not under legal age limit within 
exception in grocer’s indemnity policy. Friedman v. Maryland Casualty Co. (Mo.) 1111 
Complaint in personal injury action against employer, alleging that employer’s neg- 
ligence consisted in permitting 15 year old plaintiff to be employed contrary to statute, 
and in permitting dangerous machine to be worked on by plaintiff in violation of 
statute held to show illegal employment, as respects question whether the injury was 
covered by employer’s liability policy. Caiola v. tna Life Ins. Co. (N. J.) 1144 

437—Automobile liability policy, excepting from coverage any person driving car in violation 
of law as to age, did not cover driver under permissible age in state wherein accident 
occurred, though above minimum age under law of state wherein policy was issued. 
Weiss v. Preferred Accident Ins. Co. of New York. (N. Y.) 344 

437—Automobile liability insurer held not liable to one recovering judgment against insured 
for injuries caused by negligent operation of automobile by driver under legal age for 
issuance of operator’s license. Weiss v. Preferred Accident Ins. Co. of New York. 
CS Red isi ina eee 
—15 year old son of insured who, without driver’s license, was operating automobile 
on way home from school at time of accident, held not person under “age fixed by 
law” within exception in liability policy, where statute, though generally prohibiting 
operation of automobiles by persons under sixteen, authorized special driver’s permits 
for persons over fourteen. Johnson v. Travelers Ins. Co. (Ore.) : 

437—Words “contrary to law,” within statute preclucing bill to apply insurance to satis- 
faction of judgment, held to mean contrary to stztutory provisions relating to age at 
which person may drive motor vehicle. Truck of motor Freight line, operated by boy 
under 18 years of age at time of accident, held operated “contrary to law” within 
statute providing bill to apply insurance to satisfaction of judgment obtained by injured 
person. Where insured truck was being operated, at time of accident, by boy under 
18 years of age, insurer held not liable under policy containing exception to liability 
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where truck was being operated by person under age fixed by law for driver of auto- 
mobiles. Bradley v. Merchants’ Mutual Casualty Co. et al. (U. S. 

437—Express exclusion of insurer’s liability where automobile was driven by person under 
sixteen applied, regardless of whether he was named assured, or driver otherwise 
legally using automobile or one for whose negligent operation, named assured, was 
legally responsible. Statute providing that indemnity shall extend to any person 
legally responsible for operation of automobile did not enlarge coverage, under policy, 
excluding liability where driver was under sixteen. Automobile liability policy excluding 
insurer’s liability if driver was under sixteen, did not cover operation by owner’s son, 
fifteen years old. That insured automobile owner’s fifteen year old son had been issued 
special driver’s Iciense so that parents were responsible for his negligent operation, did 
not bring his operation within policy excluding insurer’s liability where driver was 
under sixteen. Cullen et al. v. Travelers’ Ins. Co. of Hartford, Conn. (Wis.) 

(D) LIFE INSURANCE, 

§ 440. TIME OF DEATH. 

440—Presumption of continued life of absentee continues for seven years, but seven years 
of unexplained absence raises presumption that absentee is not then alive. Presumption 
of death after seven years requires that party asserting absentee is alive must prove 
assertion. One asserting that absentee died in less than seven years has burden of 
proving claim. To raise presumption of absentee’s death at time less than seven years, 
facts and circumstances of special peril must be shown which make it more probable 
that absentee died at particular time than that he survived. Munson v. New eas 
Mut. Life Ins. Co. of Boston. (Neb.) ........ 

§ 443. DEATH IN VIOLATION OF LAW. 

443—Insured’s death while committing felony is aot ground for forfeiting life policy issued 
for another’s benefit, unless policy provides therefor or policy was obtained in con- 
templation of commission of felony. Domico v. Metropolitan Life Ins. Co. (Minn.) 

443—Clause in life policy providing that insurer was not liable if insured should die as 
result of acts committed by him in violatign of law held not ambiguous clause which 
must be given construction most favorable to insured. Under life policy providing 
that insurer was not liable if insured should die as result of acts committed by him 
in violation of law, insurer held not liable for fatal shooting of insured by one 
upon whom insured was advancing with open bladed knife in his hand after he had 
assaulted several people. Williams v. American Life & Accident Ins. Co. (Mo.) 

§ 444. SUICIDE. 

€ 445. —— IN GENERAL. 

(1). In general. 

445(1)—Life insurance policy precluding recovery for death by ‘“‘self-destruction’” held 
applicable only to intentional, as distinguished from accidental, self-killing. In suit on 
life policy excepting death by “self-destruction” charge that “‘suicide’ and “‘self- 
destruction” are synonymous terms held not erroneous. Gibson v. Reliance Life Ins. 
Co. of Pittsburgh. Pa. (S. C. sk 

(2). Statutory provisions. 

445/(2)—-Missouri statute providing that in suit on life policy suicide should be no defense 
unless insured contemplated suicide at time of applying for policy held not to prevent 
defense of suicide as to double indemnity liabiltiy for accidental death where insurance 
was an Illinois contract. Ferrand v. New York Life Ins. Co. (U. S.) 

(3). Effect of incontestable clause. 

#45«3)—Incontestable clause, of life policy with double indemnity for accidental death, 
providing that policy should not be contestable after two years from date of issue, held 
not to prevent defense of suicide where policy provided that double indemnity benefit 
would not apply if death resulted from en whether sane or insane. Ferrand v. New 
York Life Ins. Co. (U. aiken 

§ 446. — EFFECT OF INSANITY. 

446—Life policy provision excepting death by self-destruction, whether insured be sane or 
insane, is valid, self-executing, and will be applied, in accordance with its plain terms, 
to case where insured commits suicide while insane. Gibson v. Reliance Life Ins. Co. 
of Pittsburgh, Pa. (S. GC.) .... 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

(1). In general. 

451(1)—Trailer used in moving house along highway and drawn by two tractors held not 
“automobile” within accident policy insuring against injury resulting from being struck 
by automobile. Ferguson v. Provident Life & Accident Ins. Co. (Miss.) 

451(1)—Where accident clause of life policy excepted liability for death resulting from 
bodily injuries sustained while “participating in aviation or aeronautics, except as a 
fare- -paying passenger,” and insured was killed while in aeroplane operated by employer 
holding private license and yithost having paid fare, insurer was not liable. Padgett 
v. Metropolitan Life Ins. Co. 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—-Accident policy covering injury to insured by collision of, or accident to, “‘motor- 
driven automobile” in which insured is riding, held not to cover injury insured incurred 
while riding on “motorcycle” which collided with automobile. Bullard v. Life & Cas- 
ualty Ins. Co. (Ga.) ; 

452—Accident policy covering injury to insured by ‘ collision of, or ‘accident to, ““motor- 
driven automobile’ in which insured is riding, held not to cover injury insured 
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ineurred while riding on motorcycle which collided with automobile. Bullard v. Life 
& Casualty Ins. Co. of Tennessee. (Ga.) . PL De anna tee Ce eee si atSeh mints .. 83 
452—Limited accident policy insuring against loss sustained by wrecking or disablement of 
any horse-drawn or motor-driven car, covered loss of sight of one eye sustained in 
accident which wrecked horse-drawn farm wagon while insured was operating it. Watkins 
v. Federal Wife Ins. Ce. (Idaho.) : 5 ; 
452—Death of motorist who drove into pole causing wire to fall across automobile and 
who was electrocuted when he returned to automobile after having left it for a few 
minutes held not to have resulted from bodily injuries sustained ‘while riding in 
automobile” within accident policy. Wertman v. Michigan Mutual Liability Co. 
(Mich. ) ws ideas tt DEA Late oS RAE OTe SGT E EES Sinn Mma Oe Rael ee seal e 1265 
452—Under accident policy insuring against injury caused by disablement of any horse- 
drawn or motor-driven car or motorcycle, heavy dump wagon with fifth wheel which 
insured was driving when injured held “horse-drawn car,” context of term indicating 
that its meaning was horse-drawn vehicle. Hall v. Federal Life Ins. Co. (Mo.) 7 1267 
452—Runabout used as family automobile held ‘automobile’ and not “truck” within acci- 
dent policy limited to automobile accidents only, notwithstanding “turtle back” was 
occasionally removed from automobile and platform placed thereon for use in relivering 
mattresses. Paetz v. London Guarantee & Accident Co., Ltd. (Mo.) ....... a 1271 
§ 454. BODILY INFIRMITIES OR DISEASE. 
454—If insured’s disability was partly due to syphilis, he could not recover under acciderit 
policy providing for insurance for injury sustained solely through external, violent, 
and accidental means. American National Ins. Co. v. Briggs. (Tex.) 870 
§ 455. EXTERNAL, VIOLENT. AND ACCIDENTAL MEANS OF INJURY. 
455—Death caused by overdose of liquor was not death due to unintentional taking of 
poison so as to bring death within policy covering death through “external, violent and 
accidental means,’’ where there was no evidence that insured took liquor unintentionally 
or under a mistaken notion as to amount taken or as to its character. That insured was 
mistaken concerning consequences that would follow consumption of liquor would not 
make his death caused by overdose of liquor accidental within policy covering death 
through external, violent, and accidental means. Naggy v. Provident Life & Accident 
Ins. Co. (Ia.) 8 ASO Ep aneece Red ORR aka col hk Aaa chia tiem a NRT ne aoe ae Ae re 
455—-Loss of sight of eye from object striking insured in eye when farm truck wagon 
struck gatepost, held injury sustained through “external, violent, and accidental means 
and independently of all other causes” within terms of limited accident policy. Watkins 
v. Federal Life Ins. Co. (Tdaho.) 
455—Injuries sustained by insured when struck by logs while unloading sawlogs held “acci- 
dental” within policy providing for insurance for injury sustained through accidental 
means, so that court properly refused to define term “accidental injury.’’ American 
National Ins. Co. v. Briggs. (Tex.) Gackt, Se renig ae eC eia LS ; : 870 
455—Insured’s disability resulting directly from inhaling poisonous chemical dust without 
design, intent, or expectation on his part held result of “violent and accidental means” 
within accident policy. Bosworth v. Metropolitan Life Ins. Co. (W. Va.) 874 
§ 464. INTENTIONAL INJURIES. 
464—-Accident policy. exception “injuries, fatal or non fatal, * * * as the result * * * of 
the following clauses * * * to-wit: * * * intentional injuries inflicted on the insured 
by others,” held not to cover insured’s death from explosion of infernal machine 
or bomb sent him by unknown person. International Travelers’ Ass’n v. Barnes. 
(Tex.) Paice ee ; : 1102 


§ 465. SUICIDE OR SELF-INFLICTED INJURIES. 

465—Suicide by insured who is insane is ‘accidental death” within accident policy pro- 
viding for accidental death benefits. Mutual Benefit Health & Accident Ass’n  v. 
Baldridge. (U. S.) ‘ arash sO ee 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Under accident policy insuring against ‘‘disability or death resulting directly and 
independently of all other causes from bodily injuries sustained through external, 
violent and accidental means,” insurer may be relieved of liability if an idiosyncratic 
condition of mind or body predisposing insured to injury is so acute as to constitute 
a disease. Under accident policy insuring against ‘disability or death resulting directly 
and independently of all other causes from bodily injuries sustained through external, 
violent and accidental means,” insurer was not liable for death immediately caused by 
“nephritis,” following shock from injuries received in automobile accident, where 
nephritis had been chronic. and progressive for three days before injury. McMartin 
et al. v. Fidelity & Casualty Co. of New York. (N. Y.) ... : , 1096 


XIII. Extent of Loss and Liability of Insurer. 
(A) MARINE INSURANCE. 
§ 479. EFFECT OF OTHER INSURANCE. 


479—Policy limiting insurer’s liability for loss of cargo to deficiency in aimount of any 
prior insurance held ineffective as to owners of tug towing insured barges, where loss 
was fully paid by prior insurer of tug’s liability. O’Donnell et al. v. Marine Transit 
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§ 487. EXPENDITURES. 
§ 488. —— IN GENERAL. 


488—Tug owners, paying judgment for value of destroyed cargo with proceeds of insurance 
policy covering tug’s liabilities, held not entitled to recover sum paid their attorney 
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from company issuing carrier’s liability policy to barge owner. O'Donnell et al. v. 
Marine Transit Corporation et al. (N. Y.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. —— TOTAI, LOSS. 

493—Where building inspector refused to permit insured to repair building because damaged 
by fire and deterioration to extent of more than 50 per cent. of similar new building, 
insured could recover on fire policy as for total loss of building. Zalk & Josephs 
Realty Co. et al. v. Stuyvesant Ins. Co. (Minn.) a 7 

g 494. PARTIAL LOSS IN GENERAL. 

494—In action on fixed-value fire policy, proper method for determining damages to building 
partially destroyed is to subtract value of salvage from value of building fixed in policy, 
notwithstanding recoverable amount is more than estimated or actual cost of reconstruc- 
tion. Fowler et al. v. Merchants’ Fire Assurance Corporation. (S. C.) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. - IN GENERAL, 

4 As to household furniture insured against tornado, matter of indemnity is value of 

use to owner who suffers from its deprivation. Northern Assur. Co., Limited v. Stewart. 

(Ala.) PRN ETE Oe ee EO Te Peo ee ee err rr. 

499—Owner of property may insure it against fire for full value, although he has only 
equity therein, and measure of recovery in case of loss is full value of property within 
limits of ploicy. Dealer in secondhand automobiles who took out fire insurance policy 
covering such automobiles held entitled in case of destruction of automobiles by fire, 
to recover full value of automobiles remaining unsold, notwithstanding such automobiles 
were subject to equitable mortgage in favor of third party. Fountain v. Importers’ & 
Exporters’ Ins. Co. of New York. (Wis.) agai 

§ 500. —— VALUED POLICIES. 

500—Insurer which, by agreement with co-insurer and insurer fixed percentage of deprecia- 
tion in value of property insured from date of policy to date of total fire loss, held 
entitled under “Valued Policy” statute to deduct its pro rata share of depreciation 
from face value of its policy in paying loss. London & Provincial Marine & Fire Ins. 
Co. of London, England v. Mullins et ux. (Ky.) ........ 

500—Insurance which, by agreement with co-insurer and insured, fixed percentage of depre- 
ciation in value of property insured from date of policy to date of total fire loss, held 
entitled under ‘“‘valued policy” statute to deduct its pro rata share to depreciation from 


face value of pancy in paying loss. La Fayette Fire Ins. Co. of New Orleans *. 


WENS OCG Re inch tc ks vices aa ee eumends «see b cee haNee wd ta sees bee eRe eee 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—Where fire policy limited insurer’s liability to cost of repairing or replacing auto- 
mobile or parts thereof, insured could not recover difference between values of auto- 
mobile before and after fire, but only cost of repairs or replacements. Home Ins. Co. 
v. Harrison. (Ga.) .. + 

§ 503. AMOUNT OF INTEREST OF INSU RED. : 

503—Where amount of fire damage, which was less than first mortgage, was paid to first 
mortgagee and second mortgagee’s interest was thereafter cut off by first mortgage 
foreclosure proceedings, second mortgagee could not recover on fire policy, since 
second mortgagee suffered no loss by reason of fire. United Bond & Mortgage Co. of 
Hackensack v. Concordia Fire Ins. Co. of Milwaukee. (N. J.) : 

504. EFFECT OF OTHER INSURANCE. 

504—-In suit on fire policy which plaintiff took out on property which he was repurchasing, 
court properly allowed insurer credit for amount paid by insurer in centribution with 
other insurers to extinguish plaintiff's indebtedness to vendor, where policy provided for 
contribution and for payment first to vendor, as his interest might appear, notwith- 
standing one of contributing insurers had issued policy to vendor alone. Hagan, for use, 
etc. v. Hudson Ins. Co. (Ga.) 

504—-Where insurer’s agent was informed by insured at time application was ‘made for fire 
insurance that insured desired to cancel original policy issued by another and insurer’s 
agent promised to have original policy canceled, insurer was liable on its fire policy as 
original insurer, even if agent did not properly notify first insurer. Victory Ins. Co. v. 
Schroeder et al. (Okla.) .. 

504—Where amount of specific tornado insurance exceeded value of tobacco in warehouse at 
time of loss, specific policies must bear whole loss to exclusion of monthly reporting 
policies covering difference between value of tobacco at time of loss and amount of 
specific insurance. Federal Intermediate Credit Bank of Baltimore v. Globe & Rutgers 
Fire Dey OG. SRE EN. cs eae wis sea alscinl wmayied'e ens ss gaekonns ceukiab scneescaeewwaees 

§ 505. DUTIES OF INSURED AFTER LOSS. 

505- -Insured’s failure, under tornado policy, to repair property damaged because that right 
was denied by insurer on ground of failure to furnish proof of loss could not affect 
mortgagee’s rights under standard mortgagee clause. Reeder v. Twin City Fire Ins. Co. 
CU. 5.) ed re ie ee 

(C) GUARANTY AND ‘INDEMNITY “INSURANCE. 

§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

512—Insured under automobile liability insurance policy, where insured was riding in but 
was not operating automobile at time of accident resulting in fatal injuries, held not 


entitled to recover indemnity under accidental death indorsement. Miller et al. v. 
Union Automobile Ins. Co. (U. 


512—Policy insuring owner against loss and expense by reason of liability imposed by law 
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on assured arising out of accident held liability policy rather than indemnity policy, 
and indebtedness to judgment creditor accrued when judgment against assured was 
entered. Gooschin v. Mercer Casualty Co. et al. (Wash.) 

§ 514. DAMAGES INCURRED OR PAID. 

514—Under automobile liability policy providing that no recovery against insurer should be 
had until amount of insured’s liability shall have been determined by judgment or 
written agreement, insured had no right to action for indemnity in absence of judgment 
against him or agreement fixing amount of plaintiff’s damages, as respects plaintiff’s 
right to garnishment against insured. Gray v. Houck. (Tenn.) i 

514—-Liability insurer which reserved right to settle or defend suits brought ‘against insured, 

may become liable to insured for entire judgment recovered against insured, though 

exceeding amount on theory of bad faith toward insured in settlement negotiations but 
not on theory of negligence or breach of implied contract. Where motortruck liability 
policy prohibited settlement by insured with injured party except on written consent of 
insurer, insured was not required to rely on oral authority for settlement as respects 
insurer’s liability to insured in excess of amount of policy for alleged bad faith in 
settlement negotiations. Noshey et al. v. American Automobile Ins. Co. (U. S.) 

514—Where company issuing limited employers’ liability policies refuses to make reasonable 
settlement not exceeding insurance coverage and employee’s judgment against employer 
exceeds insurance coverage, insurer is liable to employer for difference between judgment 
and coverage only in case refusal to settle was in bad faith. Maryland Casualty Co. v. 
Cook-O’Brien Const. Co. (U. S.) 

514—On entry of judgment for plaintiff in action growing out of automobile collision, 
defendant’s liability insurer became indebted to judgment creditor in sum not exceeding 
policy coverage, and where no supersedeas bond was filed when appeal was taken, lia- 
bility under judgment immediately attached. Gooschin v. Mercer Casualty Co., 
(Wash. ) 

§ 514%. DEFENSE OF ACTIONS. 

514%4—Provision of automobile liability policy requiring assured to co-operate with insurer 
applies to conduct of assured in connection with proceedings subsequent to notice 
looking to final determination of insured’s liability. Purpose of automobile liability 
policy provision requiring assured to co-operate with inurer is to protect insurer’s in- 
terest, and conduct of assured to constitute breach thereof must have adversely affected 
insurer’s interest in substantial way. Merely inadequacy or untruthfulness of written 
statement made by assured to insurer respecting circumstances of accident does not 
alone necessarily constitute breach of condition of policy requiring assured to co- 
operate with insurer. Rochon v. Preferred Accident Ins. Co. of New York. (Conn.) 

5141%4—Liability of automobile indemnity insurer weuld be terminated by failure of assured 
to co-operate as required by policy, unless such was in minor particular and did not 
militate against or destroy defense against injured party. In determining whether 
variance between testimony of assured’s driver as given at trial and statements given 
before trial constituted failure to co-operate with automobile indemnity insurance company, 
extent of such variance or discrepancy, should be considered by jury. Brooks Transp. 
Co., Inc. v. Merchants’ Mutual Casualty Co. (Del.) ; 

514%4—Insured’s giving material, prejudicial, and intentionally, false testimony constitutes 
fraud or collusion available as defense against injured persons suing automobile lia- 
bility insurer. Slight discrepancies in insured’s statements are admissible, but do not 
alone show fraud or non co-operation constituting defense against injured persons suing 
automobile liability insurer. Respecting defense of fraud or non co-operation available 
against injured persons suing automobile liability insurer, insured’s bad faith must be 
proved. Automobile liability insurer claiming fraud or non co-operation as defense to 
injured person’s suits must show that variance between insured’s different statements 
caused substantial prejudice. Medico v. Employers’ Liability Assurance Corporation. ses 
(Me.) a9 ; q 


5141%4—Contract of automobile liability insurance held to give insurer absolute authority 
to settle claims against insured without authority in insured to compel insurer to 
settle or to prevent it from doing so. Countryman v. Breen. (N. Y.) 1126 
(D) LIFE INSURANCE. 
§ 515. AMOUNT PAYABLE ON DEATH. 
515—Provision in life insurance policy, exempting insurer from liability for double indemnity 
for accidental death resulting from participation in aeronautics, held not to cover 


insured’s death in crash of airplane in which he was invited guest. Martin v. Mutual 
Life Ins. Co. of New York. (Ark.) ... ere 


515—Accidental death benefit provisions of life policy and of industrial policy meant that 
if sole proximate cause of insured’s death was accidental injury, recovery might be 
had, while if disease was proximate cause, no recovery could be had, though there 
was an accidental injury. Recovery of accident death benefits under life policy and 
under industrial policy is not barred merely because insured was also suffering from 
disease. Rinaldi v. Prudential Ins. Co. of America. (Conn.) 


515—-Industrial life policy providing that only one-half of insurance would be _ paid if 
death occurred from diseases named or any chronic disease contracted within 18 
months contained ambiguity as to whether 18-month provision applied to named 
diseases and policy would be construed in favor of claimant, as entitling her to full 
amount where insured died from disease named. Albert v. New Capital Industrial 
Life Ins. Co. (La.) ; 

515—Death of employee who, while ‘performing regular duties of washing out boiler became 
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overheated and who later died of heat exhaustion, held not caused by “accidental 
means” within double indemnity provision of group insurance policy. Smith v. Metro- 
politan Life Ins. Co. (La.) 7 . 
515—Benefits other than death benefit may flow from insurer according to terms of contract. 
Langevin v. Prudential Ins. Co. (Me.) 
515—Where insured was paralyzed in lower limbs an 1 
consisting of abrasion on base of spine when insured was negligently left too long on 
bedpan, and resulting in infection and toxemia which caused death, held produced by 
“accidental means” within double indemnity clause in life insurance policy. Under 
clause in life insurance policy providing for payment of double indemnity upon_ proof 
that insured’s death resulted from bodily injuries effected solely through accidental 
means, beneficiary is entitled to recover double indemnity if accidental injury was 
proximate cause of death. Hoff v. Mutual Life Ins. Co. of New York. (Mich.) 
5—Under life policy precluding accidental death benefit if disease or bodily infirmity con- 
tributes to death, insurer is liable if there is no active disease but merely frail general 
condition. Death from cerebral hemorrhage allegedly produced by fall held contributed 
to by arteriosclerosis within life policies, precluding accidental death benefit. Sullivan 
v. Metropolitan Life Ins. Co. (Mont.) ct ee eens seeeee + 
5—Insured’s death while traveling as passenger in airplane operated in regular passenger 
service held not caused by “engaging in aeronautic expedition,” so as to preclude 
recovery of double indemnity for accidental death under life policy which exempted 
insurer from double indemnity if death was caused by engaging as passenger or 
otherwise in aeronautic expeditions. Provident Trust Co. of Philadelphia vy. Equitable 
Life Assur. Soc. of the United States. (Pa.) 
§15—In action for double indemnity provided in life policy for accidental death, motive for 
suicide is not essential to insurer’s defense. New York Life Ins. Co. v. Trimble. 
5:5—In action upon life policy to recover double indemnity for death by accidental means, 
defense of suicide while sane held not maintainable under statute 
suicide as defense whether insured was sane or 
Braukman. (U. : , ; ; 
515—Where insured stated that the year of his birth was 1884 instead of 1883, life insurer 
upon insured’s death held liable only for amount of insurance which premiums paid 
would have purchased on basis of insured’s birth in 1883. Mutual Life Ins. Co. of 
New York v. Corodemos et al. (U. S.) Sem ak 
51S—Under life policy proviso exempting insurer from double liability if death should 
result from insured’s violation of law, insured’s comparatively trivial violation which is 
not such as in ordinary course of events might reasonably be expected to be attended 
with fatal consequences, will not preclude recovery. Conduct of insured in relation to 
fight held such comparatively trivial violation of law as not to preclude under double 
indemnity provision of life policy, though proviso exempted insurer from double liability if 
death resulted from insured’s violation of law. Under life policy proviso exempting 
insurer from double indemnity if insured’s death should result from injury intentionally 
inflicted by another, recovery for death resulting from fracture of skull caused by fall, 
the result of blow in face struck by fist of another held not precluded, where blow, 
po = _— result, was intentionally inflicted. Patton v. Kansas City Life Ins. Co. 
(W. Va. nee 
§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 
516—‘‘Total disability” in insurance policy dors not mean state of absolute helplessness, but 
means inability to do substantially all of macerial acts necessary to prosecution of 
insured’s business or occupation, in substantially his customary and usual manner. 
Jefferson Standard Life Ins. Co. v. Simpson. (Ala.) as ; ‘ 
516—Insured, to recover under life policy providing for disability benefits if insured should 
become totally disabled before anniversary of policy on which insured’s age at nearest 
birthday was 60 years, must have become totally and permanently disabled prior to 
March 27, 1929, anniversary date of policy, where he became 60 years of age Septem- 
ber 30, 1928. New York Life Ins. Co. v. Torrance. (Ala.) 
516—Insurance provisions respecting total and permanent disability preventing insured 
from engaging in any gainful occupation are not strictly interpreted, but insured is 
“totally disabled’? when infirmity renders him unable to perform all substantial and 
material acts of his business. or execution of those acts in usual and customary way. 
Under disability clause in life policy, beneficiary held entitled to total of monthly 
payments after disability from insanity began, which was before policy was alleged to 
have lapsed, notwithstanding delay in making claim, as against contention that proof 
of loss was condition precedent to attachment of liability. Where question involved 
in action under disability clause of life policy was whether insured was totally and 
permanently disabled from insanity, it would be immaterial whether he was occasionally 
able to perform acts relative to business. Missouri State Life Ins. Co. 
(Ark.) : 
516—Under group insurance provision for total and permanent disability, insurer held 
reauired to begin payment if after three months it appears that disability is total and 
permanent, but, if it should develop thereafter that disability was not total or 
permanent, payments may be discontinued; word “permanent” meaning continuing in 
same state, or without any change that destroys form or character. 
Metropolitan Life Ins. Co. (Fla.) 


516—Under life policy providing for certain payments in case insured shall become “totally 
and permanently disabled,’ no recovery can be had for partial disability, though per- 
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manent, nor for temporary disability though total. Insured could recover nothing under 
policy providing for benefits, from beginning of “total and permanent disability” upon 
due proof wherein benefits began after continuance of total disability for 90 days 
immediately preceding proof, if proof failed to show that disability was not permanent, 
where within 90 days after injury it was apparent that insured’s total disability was 
not permanent. Petersen v. Prudential Ins. Co. of America. (Ia.) 

516—Under indemnity clause of life policy covering total and permanent disability words 
“wholly” and “permanently,” when considered with our provisions, refer to disability 
existing continuously for at least 90 days prior to furnishing of proof. Garden vy, New 
England Mut. Life Ins. Co. of Boston, Mass. (Ia.) ; f 

516—If coal miner was unable to follow his occupation as such because of heart disease, 
there was ‘“‘total disability” within meaning of employer’s group policy, if injury or 
disease of one seeking disability benefits under insurance policy may be corrected by 
treatment or materially decreased, claimant must exercise ordinary care in efforts to 
effect cure or to relieve himself. Equitable Life Assurance Society of United States 
v. Merlock. (Ky.) : Awe 7 

516—Insurer held not liable for total disability benefits under life policy until three months 
after commencement of disability, where disability was not in fact permanent, and 
presumption of permanency arose under policy only after three months’ continuous dis- 
ability. New York Life Ins. Co. v. Gunn. (Ky.) Beate we oe: 

516—Words “permanent disability” within clause in group policy providing for total and 
“permanent” disability payments, held to mean presumably permanent disability. 
Equitable Life Assur. Soc. of the United States v. Preston. (Ky.) 

516—Policy insuring against disability to engage in particular occupation contemplates 
inability to do all substantial material acts necessary to prosecution of insured’s 
business or performance of ‘his occupational duties in customary and usual manner 
Policies insuring against inability to carry on any vocation, perform any work, or 
follow any occupation for compensation do not mean that insured must be helpless 
in order to recover thereon, but merely that he must be unable to follow any  sub- 
stantial or remunerative occupation or do any labor, for which fitted or qualified, 
to earn livelihood. Prudential Ins. Co. of America v. Harris. (Kv.) 

516—Court cannot construe “total disability,” “temporary total disability,” ‘partial dis- 
ability,” ‘temporary partial disability,” “‘partial permanent disability’ and total disability 
by injuries or disease permanently preventing insured from pursuing any remunerative 
occupation in insurance policies as synonymous or creating identically consensual rela- 
tions between parties. Insurers’ liability on policies requiring monthly payments to 
insured during continuance of his total disability from disease permanently preventing 
him from pursuing any remunerative occupation, held not terminated if disease or 
neglect to submit to or follow competent surgical treatment, aid or advice; doctrine of 
minimizing damages being inapplicable. Word “permanent” in insurance policies 
requiring monthly payments to insured for total disability by disease ‘‘permanently” 
and “continuously” preventing him from pursuing any remunerative occupation held not 
used in sense of absolute ‘“‘perpetuity,” “everlasting,” “lifelong,” “unchangeable,” 
“forever,” etc., but in contradiction from ‘‘temporary” or “transient”; words “per- 
manently” and “continuously” being of same import and meaning. ‘“‘Fusability” obligat- 
ing insurer to make payment to insured while totally disabled by disease permanently 
preventing him from pursuing any remunerative occupation, held not absolutely per- 
manent and continuous disability absolutely preventing him from engaging in any gain- 
ful occupation during his lifetime. Insurance policies, obligating insurers to pay insured 
stated monthly income during continuance of his total disability by disease permanently 
preventing him from pursuing any remunerative occupation, held to entitle insurers to 
relief from further payments after removal of such disability. Jefferson Standard Life 
Ins. Co. v. Hurt. (Ky.) . . pp eerie 

516—Insured, confined to house with illness except for going into air and sun under 
physician’s directions as part of treatment for disease, would be entitled to benefits for 
illness causing ‘“‘confinement within doors.’’? Independent Life Ins. Co. of America v. 
Downey. (Ky.) : . 

516—Manual laborer, who was unable to do his work after receiving injury to his back 
which caused him to refrain from exactions of any fixed employment, though he may 
have been capable of doing light work held ‘totally and permanently disabled” within 
group policy provision for benefits if insured became totally and permanently disabled 
thereby preventing him from engaging in any occupation or performing any work for 
compensation. Provisions in life policies for indemnity in case insured becomes “totally 
and permanently disabled”? do not require that he shall be rendered absolutely helpless, 
but merely require such disability as renders him unable to perform the substantial 
and material acts of his occupation in usual and customary way. Crowe v. Equitable 
Life Assur. Soc. of United States. (La.) ‘ fe 


Words “total and permanent disability” within life insurance policy providing for 
disability benefits should not be taken in literal sense or given absolute effect, and do 
not contemplate physical or mental incapacity. Disability of insured who still retains 
power to do some work may constitute ‘total and permanent disability” within disability 
provisions of life insurance policy, if insured is wholly and continuously unable to do 
any work of compensable character. Insured is “wholly unable to perform any work 
within total and permanent disability provisions of life insurance policy, if he can do no 
work without seriously endangering his health or risking his life. Words “total and per- 
manent disability” within life insurance policy providing for disability henefits, should not 
receive narrow and technical construction, nor one so free and liberal as to confer 
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right which words themselves do not import. Insured is suffering “total and permanent 
disability’’ within disability provisions of life insurance policy, if his condition is such 
that he is unable to work without running risk of increasing his disability or of 
shortening life. Rezendes v. Prudential Ins. Co. of America. (Mass.) . ‘ 
510o—Under industrial policy entitling insured to disability benefit for total blindness, 
insured’s administrator could sue for benefit where insured suffered stroke of apoplexy 
on April 25, 1930, became totally blind on May 1, 1930, and died six days thereafter. 
Payment for total blindness after payment of death benefit, held not inconsistent as 
exacting double liability, where original ploicy called for death benefit and second 
policy in addition to death benefit indemnified for total and permanent disability result- 
ing from total blindness. Langevin v. Prudential Ins. Co. (Me.) : aaa 
516—Under policy providing disability benefit upon proof that insured had become 
“wholly disabled * * * and thereby permanently and continuously prevented from 
engaging in any occupation whatsoever for remuneration or profit,” insurer held 
liable where painter and seasonal wool and fur buyer could not, because of paralysis 
in both legs, carry on his occupations in customary manner, but was able to earn some- 
thing through extraordinary efforts and assistance from old customers and friends, Painter 
and seasonal wool and fur buyer was incapable of “engaging in any occupation” 
within meaning of life policy providing disability benefits, where through paralysis of 
both legs he was unable to perform many of the important duties of such occupations. 
Rickey v. New York Life Ins. Co. (Mo.) 
516—In construing total disability provision of policy, court must give effect to what would 
be ordinary lay interpretation. Permanent typhoid carrier, quarantined under statute 
and prevented from operating his own farm and from doing certain types of work, 
but whose ability to work had not been interferred with, held not entitled to insurance 
for “total and permanent disability.” Gates v. Prudential Ins. Co. of America. (N. Y.) 
516—Insured’s submission to surgical operation for hernia, though advised by physicians, 
held not condition precedent to recovery of benefits under life policy for disability 
resulting from hernia, where not required by policy. Finkelstein v. Metropolitan Life 
ing; Ca. Ce. FD ; si ; sa ; Soha : 439 
516—Insurance against disability rendering insured ‘‘wholly and permanently unable to 
engage in any occupation or perform any work for any kind of compensation of 
financial value’ covers his inability to carry cn occupation in which he lad been 
trained, or employment in work of same general character where he my be gainfully 
employed in an occupation reasonably comparable in type and remuneration to that in 
which he was employed at time of accident. Arico v. Prudential Ins. Co. of America. 
cm. ¥) ; 989 
51¢—Under policy covering total and permanent disability, apparent disability from which 
insured has recovered at time of suit is not compensable and it is immaterial whether 
cure resulted from natural recovery or through surgery. Lubow v. Prudential Ins. 
Ce. OF. Be. CR Sad fsas cies iss Oe ee PPE, 
516—Under disability provsion of industrial policy, insured who, to knowledge of agent of 
insurer, had lost sight of one eye when policy was issued, held entitled, on loss of 
other eye, to compensation for permanent loss of “sight of both eyes.’”’ Elder v. Western 
& Southern Life Ins. Co. (Pa.) : 1475 
516—Where life policy provided for disability ben 
and permanently unable te engage in any occupation for profit, that insured would at 
times be able to beg, pick rags, or sell peanuts, or for brief periods do work necessarily 
resulting in great pain or loss of life, would not prevent recovery of disability benefits. 
Term “totally disabled” does not mean absolute helplessness, but inability of insured to 
do substantial part of his work. Life policy providing for benefits for total and per- 
manent disability, which stated that, if insured improved, benefits would cease, gave 
right to benefits for apparently permanent disability as distinguished from disability 
which was absolutely permanent. Life policy providing for benefits for total and per- 
manent disability, which stated that if insured improved, benefits would cease, gave 
rights to benefits for apparently permanent disability as distinguished from disability 
which was absolutely permanent. Janney v. Scranton Life Ins. Co. (Pa.) 
516—In life policy, disability clause providing that, if insured should lose certain members 
or sight of both eyes, total and permanent disability would be deemed to exist and 
one-half of insurance would be paid immediately to insured and paid-up policy issued, 
held not to cover causes of disability other than those enumerated. in view of maxim, 
expressio unius est exclusio alterius. Chapman v. Metropolitan Life Ins. Co. (S. C.) 


Insured’s election as sheriff after he became disabled to follow his occupation of 
farming held not to negative his claim of present disability or estop him to claim 
disability benefits under insurance policy. Fact that insured lost money on his farm 
for several years did not prevent farming from being his regular occupation, so as to 
authorize recovery of benefits under insurance policy for disability to pursue such 
occupation. For business to be insured’s occupation within policy insuring against 
disability to pursue his occupation, he need not get his support from such business 
at time disability occurred. Court is not concerned with people’s action in electing 
as sheriff one not physically able to discharge duties of such office in his action for 
disability benefits under insurance policy. Dukes v. Jefferson Standard Life Ins. Co. 
(S.. Cy 1008 


516—Temporary employment by Civilian Conservation Corps held not “occupation,” “trade,” 
or “profession” so as to be conclusive of insured’s physical ability to perform work 
for compensation or profit, within meaning of group life policy providing total and 
permanent disability benefits. Mere amputation of insured’s right foot three inches 
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above ankle held not to show “total and permanent disability” within disability pro- 
vision of group life policy. Metropolitan Life Ins. Co. v. Tessier. (Tex.) .... 

516—Entire loss of sight held not “irrecoverable entire loss’ within life and disability 
policy, if loss could be completely or substantially recovered, regained or remedied by 
proper medical or surgical treatment which ordinarily prudent person would undergo 
under similar circumstances. Southland Life Ins. Co. v. Dunn. (Tex.) ae 

516—Total and permanent disability of insured by group life policy cannot be predicated on 
injury not preventing performance of his customary work and curable by operation. 
Mere fact that disease, disabling employee, originated during period covered by group 
insurance policy is insufficient to sustain action thereon, but disease must have reached 
stage permanently and totally disabling insured while policy was in force. Equitable 
Life Assurance Society of United States v. Singletary. (U. S.) 

516-—Fact that provision of total disability clause of life policy made loss of use of certain 
members of body unconditional permanent total disability held not to preclude recovery 
under general disability clause for permanent total disability resulting from loss of use 
of nonspecified members of body. Insured’s disability to follow occupation that he had 
been actually engaged in did not justify recovery under total disability clause of life 
policy covering disability to pursue any occupation for wages or profit. Jones v. 
Connecticut General Life Ins. Co. (W. Va.) st Sa tie tel 

516—Permanent loss of 90 per cent. of vision constitutes bodily injury or disease “‘per- 
manently preventing insured from engaging in any occupation and performing any work 


for compensation” within disability clause of life policy. Bosworth v. Metropolitan Life 
Ins. 


S. 537. 

517—-Where incontestable clause in life policy excepted restrictions and provisions applying 

to double indemnity and disability benefits as provided in certain sections, incontestable 

clause held inapplicable to disability benefits and insurer could sue for cancellation of 

disability benefit provisions because of alleged fraud, inducing issuance of policy not- 

withstanding expiration of contestable period. Mutual Life Ins. Co. of New York v. 

Stroehmann et al. (Pa.) ......... 

§ 523. DEDUCTIONS AND OFFSETS. 

§23—Insurer could not, by arrangement with fraternal lodge, the nominal beneficiary in 
group policy covering lives of subscribers, to lodge’s building fund, set off the insurance 


due on death of building fund subscriber against indebtedness of lodge for premiums 


which exceeded amount of such insurance, since lodge was merely agent of real bene- 
ficiary. Protective Life Ins. Co. v. Moore. (Ala.) 
(E) ACCIDENT AND HEALTH INSURANCE. 
§ 524. TOTAL DISABILITY. 
524—“Total disability” 


6 


within policy provision for benefits for total disability, is a relative 
matter, and depends on peculiar circumstances of every case. Insured, who had arrested 
case of tuberculosis but was able to perform his business duties in usual and customary 
manner, held not to sustain “total and permanent disability’? within policy provision for 
benefits for total and permanent disability which prevents insured from conducting any 
business for compensation, or profit. Aitna Life Ins. Co. v. Person. (Ark.) 
—Clause in accident policy, defining ‘‘total disability’? as disability which prevents 
insured from engaging in any occupation for remuneration or profit, means disability 
rendering insured unable to perform substantial acts of his business in usual way, and 
not disability that renders him absolutely helpless. Oil distributing station operator 
having use of left hand destroyed, unable to do heavy lifting, handicapped in operating 
automobile, and unable to deliver oil products without assistance, held “totally dis- 
abled” within terms of accident policy. Equitable Life Assur. Soc. of the United 
States v. Bagley. (Ark.) are 

To recover under disability clause of policy, insured need not be absolutely helpless, 
but is “totally disabled’? when infirmity renders him unable to perform all substantial 
and material acts of his business, or execution of those acts in usual and customary 
way. In action for disability benefits under policy, court’s substitution of word “all” 
for the word “some”? wherever it appeared in instructions to find for insurer if insured 
could perform some of material duties of executorship, and of farm management, held 
not error. That indulgent relatives might continue compensation to insured for partial 
performance of duties is not final test of insured’s capacity in action for disability 
benefits under policy on ground of total and permanent disability. As regards question 
whether insured was totally and permanently disabled under policy, law does not require 
one to perform duties at peril of life or health, or if performance entails pain and 
suffering which persons of ordinary fortitude would be unwilling to endure. Mutual Life 
Ins. Co. of New York v. Dowdle. (Ark.) 

524—“‘Total permanent disability” within group policy exists if insured, though not bed- 
ridden or completely helpless, is unable to engage in gainful occupation within his 
normal ability and if disability will probably continue through life. Equitable Life 
Assurance Society of New York v. Wiggins. (Fla.) 

§24—-‘‘Total disability’ does not mean absolute physical inability to pursue some occupation 
for wages, but exists where common care requires insured to desist from transacting 
his business, and insured in fact desists. Insured could not recover for total 
disability where undisputed evidence demanded finding that insured did not abandon 
his work because of his disability. Blackman v. Travelers’ Insurance Co. (Ga.) 

5§24—Person insured under group disability policy held not required to undergo operation to 
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§24—Under indemnity policy entitling insured to benefits 
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resulting in continuous total loss of business time as manager of tailoring store, if 
performance of duties required all of insured’s time, and disability was such that he 
could work part of time, then insured could recover as being unable to perform duties 
of manager. Under indemnity policy, providing for benefits for disability from sickness 
resulting in continuous total loss of business time as manager of tailoring store, ability 
to perform some of duties or ability to engage in some other business is insufficient to 
defeat recovery. Charge that under indemnity policy providing for benefits for disability 
from sickness resulting in continuous total loss of business time as manager of tailor- 
ing store, insured could recover if disability from continuous sickness rendered him 
unable to perform substantial and material duties necessary to carry on his business in 
usual manner held not error, where insured suffered from arthritis. Cass v. Pacific 
Mutual Life Ins. Co. of California. (S. D.) 

524—Presence of partial disability clause in accident policy ‘held ‘not. to require a more 
strict construction against insured of total disability clause, as to disability necessary 
for recovery, than would be the case in a policy containing total disability clause 
alone. Harrison v. Provident Life & Accident Ins. Co. (Tenn.) ; 

524—Under accident policy providing for insurance for injury disabling insured ‘from 
performing duties pertaining to any business or occupation, insured could not recover 

on showing only that injury would incapacitate him from performing duties of his 
occupation. American National Ins. Co. v. Briggs. (Tex.) 

o- _525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 

525 —Employees’ group policy provision precluding injury and sick benefits during period 
” es insured employee is not treated by physician held binding on both insured and 
employer. Equitable Life Assurance Society of United States v. Burns. (Ky.) .. 
Insured held entitled to benefit of house-confinement clause of health policy, notwith- 
standing occasional trips outdoors on advice of physicians following paralytic strokes. 
Insured to recover under health policy provision for disability which ‘‘confines the 
insured continuously within doors,” need not be confined within four walls of home 
every monent of time, but must be afflicted with confining illness, and confined to home 
for substantially all of time; mere loss of income without necessary confinement not 
sufficing. Purcell v. Washington Fidelity National Ins. Co. (Ore.) 

525—Omission to plead and prove that insured received weckly aa attention provided 
for by accident policy, providing insurance would be paid on condition insured received 
such attention, did not preclude recovery, since such provisions are not 
precedent to recovery, but are merely evidentiary. American National 
Briggs. (Tex.) 
527. PARTICULAR INJURIES SPECIFIED IN POLICY. 
27—Permanent loss of 90 per cent. of vision constitutes “total and irrecoverable loss of 
sight” within accident policy. Bosworth v. Metropolitan Life Ins. Co. (W. Va.) 
528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Continuous disabilitv rider entitling insured, where disability ‘‘continues’’ beyond 60 
weeks for which policy proper allowed disability benefits, to weekly indemnity 
long as he thereafter lives and is ‘“‘continuously” disabled, held not to entitle insured, 
after he had received 60 weeks’ disability benefits and period of good health inte-vened, 
to benefits for disabilities subsequently arising. Massachusetts Protective 
Jurney. (Ark.) $ 

# 529. DEATH FROM ACCIDENT. 

5§29—Under policy excepting double indemnity where death of insured results from ‘“‘par- 
ticipation in aviation operations,” no recovery could be had where insured was killed 
while riding as an invited guest in an eeroplane. Missouri State Life Ins. Co. v. 
Martin. (Ark.) ee 

29—Term “passenger”? on public conveyance within double indemnity ainsi in alla 
policy cannot be restricted to technical meaning which may be assigned to it by law 
of common carriers, since term also has common or popular meaning, which would 
include insured who with ticket in his possession, was riding on steps of train. 
Insured, who, with ticket in his possession, fell from step of (passenger coach in attempt 
to board moving train, and received fatal injuries held “passenger” within double 
indemnity clause in accident policy providing for double indemnity for fatal injuries 
received while passenger on public conveyance. Stipulation in accident policy for double 
indemnity to passenger on public conveyance does not require strict construction on 
ground that such provision contemplates risk which is comparatively slicht, where 
nothing in policy indicated that such clause was used more narrowly than other stipu- 
lations. Insurer which has chosen terms of accident policy must be held to their full 
measure, in double indemnity clause as in any other, whether insurer’s promise be for 
more or less. Aschenbrenner v. United States Fidelity & Guaranty Co. (U. S.) 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Group, health and accident policy provision excluding insurance against total and per- 
manent disability arising from disease within first six months after policy became 
effective held valid. Equitable Life Assur. Soc. of the United States v. Arrowood. 


(Ky.) 

§ 531. CLASSIFICATION OF RISK. 

531—Where insured’s duties as warehouse superintendent included instruction concerning 
use of machinery and ripsaw when accident policy with diminished liability clause for 
injuries in more hazardous employment was issued, and, after discharge, insured lost 
hand while temporarily using unguarded circular saw, insurer was liable for undiminished 
amount for loss of hand. Diminished liability clause in accident policy for injuries in 
more hazardous employment applies to a changed occupation of more hazardous kind, 
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and not to mere temporary acts generally performed by persons in other occupations 
after loss of insured’s position. Diminished liability clause in accident policy must be con- 
strued most favorably to assured, since it is in the nature of a forfeiture, which is not 
favored in the law. Womack v. Federal Life Ins. Co. 

§ 532%. ————— 

5323%4,—Executrix after death of insured under accident policy, held not authorized to make 
election which insured might have made, to recover stipulated indemnity for specific 
injury instead of matured weekly indemnity for total disability between date of acci- 


a insured’s death from injuries. Fisher v. Fidelity & Casualty Co. of New York. 
cra. 


XIV. Notice and Proof of Loss. 
§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 


533—Assured’s obligation under automobile liability policy to give information to insurer 
respecting accident in written notice is independent of duty under provision requiring 
assured to cooperate with insurer. Purpose of requirement in automobile liability 
policy that assured, in his notice, give insurer information in respecting accident 
is to afford insurer reasonable opportunity for investigation of facts rather than te 
give full information on basis of which it may proceed to disposition of case. Rochon 
v. Preferred Accident Ins. Co. of New York. (Conn.) : 
§ 535. NECESSITY OF NOTICE. 
535—Compliance with policy requiring immediate notice of accidents and claims is condition 
precedent to insurer’s liability; ‘immediate’ meaning within reasonable time. Howard 
v. Rowan et al. (La.) 
535—Under automobile liability 
such notice held condition precedent to insurer’s liability. Phelan v. New Amsterdam 
Casualty Co. (Wyo.) ; 
§ 536. NECESSITY OF 
536—Ljiability under industrial life policy providing for total and permanent disability 
benefits attached upon occurrence of injuries inflicting disability and not when proof 
of disability was filed and approved by insurer showing total disability to have existed 
for six consecutive months, since when liability attaches no subsequent act of parties 
will effect forfeiture of policy, unless contract explicitly so provides. Missouri State 
Life Ins. Co. v. Foster. (Ark.) 
536—Under policy providing that benefit should be effective in receipt of proof of total 
and permanent disability and that insurer would waive payment of all premiums and 
pay monthly annuity after receipt of such proof and during continuance of such dis- 
ability, liability attached at time when insured became disabled and suit could be main- 
tained at any time until barred by limitation, since requirement for proof was “condi- 
tion subsequent.” Equitable Life Assurance Society of United States v. Felton. (Ark.)..1251 
Receipt by insurer, while policy was in full force, of proof of insured’s total disabil- 
ity, held condition precedent to recovery of monthly payments under total disability 
clause. Levitt v. Prudential Ins. Co. of America. (N. Y.) : 7 
PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 4 
If beneficiary had duty to give insurer notice of insured’s disability from insanity, 
such duty could arise only when she became aware that insured was not in mental 
condition to give notice himself or to make proofs, and then not until she had 
reasonable opportunity to inform herself respecting facts on which disability claim 
would be made. Missouri State Life Ins. Co. et al. v. Case. (Ark.) 
§ 539. TIME FOR NOTICE AND PROOF. 
(1). In general. 
§39(1)—-Provision of fire pol’cy requiring proof of loss within 60 days after fire held 
valid. Franklin Fire Ins. Co. v. Holmes. (Ark.) ei 
529(1)—Life policy provision granting disability benefits if insured should, before attaining 
age of 60 years, furnish due proof to irisurer of disability, did not require proof of 
disability to be filed before insured attained age of 60 years, but meant liability should 
attach upon causation of insured’s disability before attaining such age. Smith v. 
Mutual Life Ins. Co. of New York. (Ark.) ; pas tbs ers sas 
539(1)—Policy requiring proof of loss to be filed before loss thereunder becomes “due and 
payable,” without specifying time within which such proof shall be submitted, requires 
proof within reasonable time; reasonable time being generally question for jury. Burton 
v. Metropolitan Life Ins. Co. et al. (Ga.) . oe “Nastia Bs hpi ae 3 
539(1)—Life policy provision requiring proof of death and suit within year after death of 
insured binds beneficiary, unless circumstances excuse delay. Life policy requirement 
for proof of insured’s death within stipulated time thereafter is sufficiently complied 
with by proof made within reasonable time after beneficiary’s discovery of insured’s 
death, or within stipulated time after cause preventing prior compliance is removed, 
where death of insured is unknown to beneficiary without fault of beneficiary. Pilgrim 
Health & Life Ins. Co. v. Chism. (Ga.) .......... ek owe eae 
539(1)—Under group policy providing that insurer would pay insured monthly disability 
installments on receipt of proof of his total and permanent disability before expiration 
of one year from date of its commencement, year with which such proof must have 
‘been given to insurer began to run from date of commencement of such disability, and 


not from date when accident occurred. Crowe v. Equitable Life Assur. Soc. of United 
States. (La.) 


539(1)—Accident death withi 
time specified should not invalidate claim if it was not reasonably possible to give 
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notice is satisfied by giving of notice within reasonable time under circumstances. 
Where insured injured on October 18, 1931, died two days later, and administratrix 
was appointed on November 6, 1931, and notice of death was given to accident insurer 
on November 10, 1931, evidence sustained verdict that immediate notice was given and 
that notice was given as soon as reasonably pcssible. Sleeter v. Progressive Assurance 
Co. (Minn.) alain eis aie’ 
539(1)—Notice of injury given to insurer within 20 days after insured knew that he had 
lost or would lose sight of eye held sufficient compliance with limited accident policy 
requiring notice within 20 days after accident. Jensvold v. Provident Life & Accident 
Tee Ca Co Laces ive oats Se rare , : , 
539(1)—Insurer may stipulate in accident policy that insured or beneficiary must give notice 
within reasonable time. Donnelly v. Metropolitan Life Ins. Co. (Pa.) 
539(1)—Reasonable time limits may be stipulated in insurance contracts for filing of 
proofs of loss, and compliance with such contractual requirements may be made condi- 
tion precedent to recovery. Under group policy and employee’s certificate issued in 
connection therewith, whereby insurer contracted to pay face value of certificate upon 
proof that employee had become wholly and permanently disabled while policy was in 
force and wherein no time was stipulated within which proof of disability should be 
made, employee, if sustaining total and permanent disability was not made until over 
seven months after policy had lapsed and notwithstanding employer failed to pay pre- 
miums as required by policy after policy had matured, since provision to that effect was 
unenforceable. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.) 
(3). ‘“‘Immediate’”’ notice. 
539(3)—Compliance with policy requiring immediate notice of accidents and claims is condi- 
tion precedent to insurer’s liability; ‘immediate’? meaning within reasonable time. 
Notice by insured 44 days after accident, held not “immediate notice’ within liability 
policy, relieving insurer from liability to insured and injured person. Howard v. Rowan 
et al. (La.) ; 
539(3)—Provision of acc 
given insurer suggests diligence and promptness and is satisfied if notice is given 
within such time as is reasonable under circumstances. Sleeter v. Progressive Assurance 
Co. (Minn.) : ei : 
539(3)—Under policy requiring insured to give insurer “immediate notice” of theft of 
automobile, notice given 28 days after automobile was stolen held duly given, warranting 
recovery on policy. Commercial Standard Ins. Co. v. Harper. (Tex.) 
(5). Effect of failure or delay. 
539(5)—Insured employee, under industrial policy, held not barred from recovering dis- 
ability henefits because of failure to give immediate written notice of injuries, where 
master policy and certificate did not expressly or by implication make giving of notice 
condition precedent to right of recovery. Under industrial policy, where notice to 
insurer of injury to employee is not made condition precedent to right of recovery, 
manner and time of making proof of disability is immaterial, if made within statutory 
period of limitations. As respects delay in giving notice, liability under industrial policy 
attaches upon causation of injury, and no subsequent act of parties can destroy such 
liability. Missouri State Life Ins. Co. v. Foster. (Ark.) 2 
539(5)—Insured employee held entitled to recover disability under industrial policies not- 
withstanding written notice was not given to insurer, where policies and certificate 
did not expressly or by implication make giving of notice of disability condtion precedent 
to recovery; liability having attached upon causation of injury. Missouri State Life 
Ins. Co. v. Withers. (Ark.) : 
§39(5)—Failure to make proof of loss within 60 days provided for by fire policy after 
fire forfeited rights of insured. Franklin Fire Ins. Co. v. Holmes. (Ark.) 
539(5)—Unless it is inescapable from language of policy that notice of disability and proof 
thereof are conditions precedent to recovery under disability clause, it is existence 
of disabilitv that fixes liability and not proof thereof. Missouri State Life Ins. Co. 
et al. v. Case. (Ark.) 933 
539(5)—Insured’s failure to furnish proof of loss within time specified in fire insurance 
policy works forfeiture of his claim thereunder. Dunning et al. v. Continental Ins. Co., 
Inc. (Ky.) ‘anc ceae 
539(5)—Where automobile liability policy required immediate notice of accident, unexcused 
delay of forty-nine days in giving notice would bar recovery against insurer by 
injured plaintiff, where execution against insured was returned unsatisfied. Abitante 
v. Home Indemnity Co. (N. Y.) 602 
539(5)—Reasonable time limits may be stipulated in insurance contracts for filing of 
proofs of loss and compliance with such contractual requirements may be made condi- 
tion precedent to recovery. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.) 1239 
539(5)—Insured’s failure to render proof of loss under tornado policy within 60 days 
held not to defeat mortgagee’s right under standard mortgagee clause. Reeder v. Twin 
Citv Fire Ins. Co. (U. S.) ; ; ‘ ; 163 
539(5)—Breach of provision in automobile liability policy requiring immediate written 
notice of accident is sufficient to avoid liability under policy, notwithstanding absence 
of forfeiture clause. Where insured under automobile liability policy could not recover 
indemnity because of failure to give immediate written notice of accident, judgment 
creditor of insured, on return of execution against insured unsatisfied, held not entitled 
to recover stipulated indemnity. Phelan v. New Amsterdam Casualty Co. (Wyo.) 310 
(6). Excuses for failure or delay. 
339(6)—Where master industrial policy requiring immediate written notice to insurer by 
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employer of injury to employee was not in possession of employee, employee held not 
bound by such requirement, where certificate in his possession contained no such require- 
ment. Missouri State Life Ins. Co. v. Foster. (Ark.) 

539(6)—-Where insured became permanently insane at 
of disability held not condition precedent to insurer’s liability under disability clause 
of policy, and failure to give such proof before lapse of policy would not prevent 
recovery. Missouri State Life Ins. Co. et al. v. Case. Ark.) 


539(6)—Under policy providing for benefits on receipt of proof of total and permanent _ 


disability of insured, failure of insured to give insurer proof of such disability did not 
bar recovery of benefits if, by reason of disease and illness, insured was mentally 
impaired to extent that he was incapable of carrying on ordinary affairs of life and 
was incapable mentally of such sustained effort as would enable him to comprehend 
such affairs as needed his attention. Equitable Life Assurance Society of United 
States v. Felton. (Ark.) aes 

539(6)—Where beneficiary, upon learning that insured, who had disappeared, died over two 
years before, promptly furnished insurer with proof of death and sued on policy within 
one year after discovering insured was dead, suit was not dismissible for failure to 
comply with policy requiring proof of death and suit within year after death of insured. 
Pilgrim Health & Life Ins. Co. v. Chism. (Ga.) Cie hie mn peel Gi ee 

539(6)—Automobile liability insurer held not liable, where insured’s excuse for failure 
to give immediate notice of accident as required by policy was that it did rot know 
accident was caused by its motor vehicle, but was under impression it 
by horse-drawn vehicle. Abitante v. Home Indemnity Co. (N. Y.) 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—-Under requirement of group policy that proof of such total disability be furnished as 
to justify presumption that disability exists and will continue throughout life of insured 
and will wholly prevent him from earning money, proof need not in fact convince 
insurer but would be sufficient if it justifies presumption of disability to an intelligent 
judgment reasonably exercised. American National Ins. Co. v. Westerfield. (Ark.) 

543—-Proofs of death on forms and in accordance with insurer’s requirements and con- 
taining information that insured was hit by piece of wood and that cause of death 
was accidental held sufficient. Rinaldi v. Prudential Ins. Co. of America. (Conn.) 

543—Insurer may not complain as to definiteness of proof furnished on blank forms fur- 
nished by it. Insured who submitted to insurer statement on proofs furnished by it 
that he was physically incapacitated so as to be wholly and permanently unable to 
engage in any gainful occupation, and who gave a detailed report of his illness and 
disability complied with policy in furnishing preliminary proof of total and permanent 
disability, where policy did not provide particular form of proof nor requre furnishing 
of medical proof. In proving disability under indemnity clause of life policy providing 
for total and permanent disability, reasonable evidence of permanency of disability 
must be accepted and benefit paid so long as such apparent permanency exists. Under 
indemnity clause of life policy providing for total and permanent disability, insured 
held entitled to benefit of indemnity on showing he had been wholly and permanently 
disabled from pursuing any occupation or labor for profit for 90 days, and that there 
was reasonable presumption that disability would continue for indefinite period; reserv- 
ing to insurer right, at later time, to require proof of continuance of disability. Garden 
v. New England Mut. Life Ins. Co. of Boston, Mass. (Ia.) ee 
Life policy requiring ‘“‘due proof’ of total disability contemplates reasonable evidence 
thereof. Proof that insured had phebitis and thrombosis and was under treatment and 
totally disabled for two years, and medical opinion showing permanence, held ‘“‘due 
proof” of total permanent disability within life policy. Forman v. New York Life 
Ins. Co. (Mich.) ley 

543—Life policy requiring receipt at insurer’s home office of due proof of death held to 
contemplate written proof, probably in form of affidavits rather than mere statement 
of beneficiary or her attorney. Kustor v. Metropolitan Life Ins. Co. (N. J.) 

543—Unless life insurance policy specifically provides that proof of death must be made on 
blanks furnished by insurer for that purpose, beneficiary need do nothing more than 
establish bare fact of death of insured, and is not required to make proof of death on 
forms supplied by insurer. Where life insurance policy is payable after due notice and 
proof of death, only such reasonable proof as will normally give assurance that event 
has happened is required. Question of whether due proof of death was made under 
life insurance policy cannot be regulated or limited by any custom or usage prevailing 
in insurance company’s business. Custom or usage prevailing in life insurance company’s 
business with reference to due notice and proof of death, to be controlling, must be 
brought to attention of assured before issuance of policy. Dana v. Northwestern Mut. 
Life Ins. Co. (N. Y.) 
Provision in life policy that disability benefits would be paid on due proof of total 
and permanent disability entitled insurer to notice of fact of permanent disability 
but did not require proof sufficient to justify recovery in action on policy or make 
insurer final arbiter on question of due proof. Janney v. Scranton Life Ins. Co. 
(Pa.) 2 pias dis at 

§ 545. VERIFICATION OF STATEMENT OR PROOFS. c 

545—Insured’s failure to sign sworn statement as required by fire policy held no bar to 
recoverv, where he answered all questions which were reduced to writing but asked 
permission to consult with counsel before signing, and was willing to sign, providing 
minor corrections were made. Potomac Fire Ins. Co. v. Turner. (Tex.) 

§ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. 7 

547—Certificate of death, furnished with proofs of death, and statements therein, were 
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competent evidence as admissions by plaintiff in action on life policy. Hospital record 
furnished with proofs of death held admissible in action on life policy to show date of 
entry and discharge from hospital and that insured was treated, but was not competent 
to prove diagnosis, which is privileged. Palmer v. John Hancock Mut. Life Ins. Co. 
of Boston, Mass. (N. Y. 

§ 549. INSPECTION OF PERSON OF INSU RED “AFTER INJURY OR DEATH. 

549—Provision in life and disability policy providing insurer’s medical officer should have 
right to examine insured in respect to disability at any time did not require insured, at 
his own expense, to visit physicians to undergo examinations. Jefferson Standard Life 
Ins. Co. v. Simpson. (Ala.) ne 

549—If insurer examining insured’s body before interment desired autopsy, ‘insurer should 
have made demand therefor within reasonable time after death and before burial. 
Rinaldi v. Prudential Ins. Co. of America. (Conn.) 

549—Insured’s daughter had no right of action against accident insurer tor willful and 
unauthorized disinterment of insured’s body, where policies contained statutory, standard 
provisions providing for autopsy, coroner’s verdict indicated death from excepted cause, 
and = s widow and beneficiary, authorized autopsy. AStna Life Ins. Co. v. Lindsay. 
jc. 3 

549—Beneficiary can be required to tender insured’s body for autopsy under accident policy 
giving insurer right thereto only on insurer’s demand seasonably made. Recovery on 
accident policy providing for autopsy should not be defeated merely because circum- 
stances occurring after death and before autopsy was requested have in good faith 
rendered request unavailing. Beneficiary’s inability to produce insured’s body for 
autopsy at request of insurer held not to prevent recovery under accident policy giving 
right to insurer to require autopsy, where insured’s body, pursuant to request in will, 
was cremated before beneficiary knew of policy and before insurer had notice of death. 
Ocean Accident & Guarantee Corporation, Limited v. Schachner. (U. S.) 

§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550—Where insured furnishes proof of disability which shows on its face that insurer is 
not liable therefor, insurer has right to rely upon such sworn statement unless it is 
withdrawn, corrected, contradicted, or explained, which cannot be done for first time 
upon trial of action on policy. Insured could not maintain that, insurer having denied 
liability for disability benefits, proof of liability was immaterial, where insurer had in 
its possession sworn statement of insured showing that insurer was not liable under 
policy, and made it clear that in denying es insurer was — upon such state- 
ment. Bank Sav. Life Ins. Co. v. Milan. (Tex.) ...... ; : ‘ 753 

§ Pe FRAUD OR FALSE SWEARING. 

553—Stipulation in insurance contract for filing proofs of loss cannot, by either adroit or 
’ ae use of language be transformed into anything more than incidental or count 
ent condition. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.) ........ 1239 

(1). In general. 

553(1)—That partner, to deceive prospective purchasers of business. kent exagverated sales 
record which copartner inadvertently, delivered to adjusters held not such fraud as to 
preclude recovery against fire insurer, which would have benefited from such exaggera- 
tion of sales. Detroit Fire & Marine Ins. Co. v. Gagliardi et al. (Colo.) 1019 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 

AND OBJECTIONS 

§ 555. —— IN GENERAL. 

555—Policy provisions prohibiting waiver do not affect conditions performable after loss, 
such as furnishing proof and giving notice of accident or of suit. Lind v. State 
Automobile Mutual Ins. Ass’n et al. (Ohio) 

§ 556. —— POWERS OF OFFICERS OR AGENTS. 

(1). In general. 

556(1)—Fire insurer’s general agent has authority to waive proof of loss and incum- 
brances on insured property, and to estop insurer from asserting breaches of policy 
terms in regard thereto. American Ins. Co. v. Millican. (Ala.) 

556(1)—Agent’s authority to waive policy requirements as to notice after loss may be 
established by showing course of conduct of agent knowingly permitted by insurer 
from which agent’s apparent authority appears. Lind v. State Automobile Mutual 
Ins. Ass’n et al. (Ohio). ; ; ; 


§ 558. —— IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—-Where group policy provided that due proof of disability must be made without 
specifying time within which such proof must be made, time when insured gave 
notice and proof held immaterial, where insurer requested postponement of suit by 


insured under policy to determine if insured’s disability was permanent. American 
National Ins. Co. v. Westerfield. (Ark.) : 


558(1)—Insurance company may waive or estop by its conduct to assert insured’s noncom- 
pliance with provision in fire policy as to time for proof of loss. Insurer cannot escape 
liability on fire policy because of insured’s failure to furnish proof of loss within time 
or in manner required thereby, if its acts were such as to induce delay or lead reason- 
ably prudent person similarly situated to believe that such requirements were waived. 
Dunning et al. v. Continental Ins. Co., Inc. (Ky.) ; 1294 


558(1)—Insurer weil proofs of loss under fire policy where insurance entdiinatn fennel 
to insured mortgagors by insurer as true copy of fire policy delivered to mortgagee 
contained no reference to proof of loss requirements found in policy, and insurer’s 
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agent and adjuster induced mortgagors to believe proof of loss was unnecessary. 
Wutzke et al. v. County Fire Ins. Co. of Philadelphia. (Mich.) 789 
558(1)—Automobile liability insurer, conducting defense of action against insured with 
full knowledge of facts is estopped to deny coverage of policy and notice of action 
in manner prescribed thereby in insured’s action thereon. Gibbs v. Lumbermen’s 
Mutual Casualty Co. (N. H.) 
558(1)—Conditions in policy as to manner of furnishing notice of loss may be waived 
by words or conduct which lead insured to believe compliance is unnecessary. Lind v. 
State Automobile Mutual Ins. Ass’n et al. (Ohio) 604 
(2). Statements and acts of officers and agents. 
558(2)—Refusal of automobile liability insurer’s claim agent to permit entry of suit against 
insured before return date held not waiver of policy requirement of notice to insurer 
of such suit. Gibbs v. Lumbermen’s Mutual Casualty Co. (N. 
(4). Failure to furnish blanks. 
8(4)—Where plaintiff’s attorney requested form for proof of death of insured and insurer 
promised to furnish forms but failed to do so, insurer waived provision —_— satis- 
factory proof of death. Wiggins v. Western & Southern Life Ins. Co. (Pa.) 
55€(4)—Insurer, unconditionally denying liability under fire policy, and refusing to supply 
insured with forms upon which to prepare proofs of loss, waived rere of loss. 
Camden Fire Ins. Ass’n vy. Clark. (Tex.) 5; Be : 
§ 559. — DENIAL, OF LIABILITY. 
(1). Insurance of property. 
559(1)—Fire insurer’s refusal to pay loss held waiver ef provision requiring proof of 
loss within 60 days. Home Ins. Co. of New York v. Taylor et al. (Colo.) 
§59(1)—Insured, notifying insurer’s agent of loss immediately after fire, asking him to 
notify company, which he did, and bringing action on policy as soon as notified by 
agent that insurer denied liability and within 60 days after loss, held entitled to 
recover amount of loss from insurer, though he failed to furnish notice and proof o7 
loss within 60 davs, as provided by policy. Insurer’s denial of liability under firs 
policy waives provision requiring notice and proof of loss or defects therein. Green 
v. Phoenix Ins. Co. of Hartford, Conn. (TIa.) 172 
59(1)—Fire insurer’s disclaimer of liability for nonpayment of assessment held waiver 
of formal proofs of loss. Tobdell v. room County Farmers’ Fire Relief Ass’n. 
iN. ee) 1044 
559(1)—Insurer, unconditionally denying liability under fire policy, and refusing to supply 
insured with forms upon which to prepare proofs of loss, waived proofs of loss. 
Camden Fire Ins. Ass’n v. Clark. (Tex.) crate ee ae as eee To 800 
559(1)—-Proof of loss within period required by fire policy was unnecessary, where insurer 
denied all liability and insured building and its contents were totally destroyed by 
hre. Farrington et al. v. Commercial Standard Ins. Co. et al. (Tex.) bie cnet 1054 
(2). Tafe and accident insurance. 
559(2)—Insurer denying liability under disability policy, without requesting any or further 
ey waived proof of disability. Independent Life Ins. Co. of America v. Downey. 
559(2)—Insurer "denying liability on accident policy on ground that insured was iniured 
while cranking truck and not while cranking automobile waived insured’s failure to 
give timely notice of accident. Paetz v. London Guarantee & Accident Co., Ltd. (Mo.)..1271 
559(2)—-Insurer’s letter replying to beneficiary’s attorney and merely declining to pay claim 
under life policy held not waiver of due proof of death. Kustor v. Metropolitan Life 
ins, ©o:. CN. F. Stee Wiel eenieceeaik 
559(? Life insurer’s denial of liability for double indemnity because of accidental death 
held waiver of beneficiary’s failure to file amended proofs of death setting forth 
cause and making formal claim for double indemnity. Wachtel v. Equitable Life 
Assur. Soc. of United States et al. (N. 
559(2)—Where insured gave written notice to insurer of disability, insurer’s rejection of 
claim for benefits for total and permanent disability on ground that claim did not fall 
within disability clause of policy waived further notice of disability and authorized 
immediate suit by insured and limited defense to action for disability benefits to that 
expressed in rejeeting claim. Janney v. Scranton Life Ins. Co. (Pa.) 
§ 560. FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 
(1). In general. 
560(1)—Insurer’s failure to object when written notice of accident was sent by agent 
constituted waiver of strict terms of liability policy recuiring written notice direct 
from insured. Lind v. State Automobile Mutual Ins. Ass’n et al. (Ohio) 604 
2). Necessity of specific objection. 
560(2)—Where insured submits evidence of total disability in bona fide attempt to comply 


with life policy, insurer should particularly point out defects in proof. Forman v. New 
York Life Ins. Co. (Mich.) 


§ 561. ——- ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT 
561—Insureds, told by insurer’s soliciting agent when notified of fire that they need take 
no further steps but that agent would write insurer and have adjuster sent, informed 
by adjuster that he denied liability on ground that insured property was unoccupied, 
but would submit matter to insurer, and delaying further action until period for making 
proof of loss had nearly expired when they saw adjuster, who again denied liability on 
same ground, satisfied policy conditions by submitting proof to insurer immediately after 
such last conference with adjuster. Dunning et al. v. Continental Ins. Co., Inc. (Ky.)..1294 
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XV. Adjustment of Loss. 
565. POWERS AND PROCEEDINGS OF ADJUSTERS. 


Fire insurance adjuster’s acts, within usual scope of business intrusted to him, were 


binding on insurer, absent notice of limitations or fraud. American Ins. Co. v. 
Millican. (Ala.) ; 

§ 566. EFFECT OF ADJUSTMENT. ; 

566—Where “contract of sale clause” attached to vendee’s fire policy made policy proceeds, 
subject to terms and conditions of policy, payable to vendor to amount not exceeding 
balance unpaid on contract of sale vendee’s adjustment agreement with insurer as to 
value of dwelling and amount of fire loss held not binding on vendor, especially where 
balance due on said contract exceeded face of policy. Kumor v. Scottish Union & 
National Ins. Co. (Wyo.) 1318 

§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 

TION. 

567—Agreement in fire policy for appraisement of loss, in case of disagreement, by appraisers 
and umpire held binding. Johns v. Security Ins. Co. (Ga.) ees 

567—Where large part of burned residence remained after fire and dispute arose between 
insured and insurer as to whether loss was total, insurer had right to require arbitraiton 
of loss under policy providing for arbitration. Royal Ins. Co. v. Ward et al. (Ky.)_ 194 

567—Where total loss was established under fire policy, stipulation therein for arbitration 
was ineffective. Republic Ins. Co. v. Hale et al. (Tex.) , ae 802 

§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 

(1). Form, requisites, and validity of award in general. , 
574(1)—Award is generally conclusive as to amount of fire loss, unless error is so great 
as to indicate gross partiality, undue influence or corruption. Johns v. Security Ins. 
Co. (Ga.) 4 

574(1)—Where _ apprais wi ) 
facts and in absence of fraud, unanimously agree on cost of repairing damaged building 
award will be affirmed. In determining whether award of appraisers and umpire, 
selected under fire policy, should be set aside, question is whether appraisers labored 
under mistake of fact by which award was made to operate in way they did not 
intend. Gulf Ins. Co. of Dallas et al. v. Pappas et al. (Tex.) 

(7). Actions to set aside award. 

§74(7)—Award fixing loss under fire policy could not be set aside for fraud on ground 
that adjuster told insured that signing agreement for submission was mere matter of 
form, not binding on either party, where insured’s illiteracy or artifice preventing read- 
ing of agreement was not shown. Insured could not attack award fixing loss under fire 
policy as not fairly made, where attack was based on what one of appraisers had told 
insured. Johns v. Security Ins. Co. (Ga.) : 

575. FAILURE OF APPRAISAL OR ARBITRATION 

-Anpraisement attempted between insurer and insured under tornado policy could not 
affect mortgagee’s rights under standard mortgagee clause. Reeder v. Twin City Fire 


Ins. Co. (U. S.) 


$78. REFUSAL TO ADJUST OR ARBITRATE LOSS. 

—Insured owner of residence who failed to submit fire loss to arbitration as required 
by policy could not recover for partial loss urder valued fire policy, though mortgagee 
under standard or union mortgage clause had not been notified of insurer’s election to 
arbitrate loss. Royal Ins. Co. v. Ward et al. (Ky.) 


§ 579. SETTLEMENT BETWEEN PARTIES. 
579—-Acceptance by insured of payments for partial disability for 26 weeks under 
agreement between agent of insurer and insured that insured would he paid for 
partial disability if he resumed work or for total disability if he could not, held 
waiver of compensation for total disability for same period. That insured accepted 
payments for partial disability for maximum time provided in accident policy under 
agreement between agent of insurer and insured for payment of compensation for 
partial disability if insured -vesumed work and for total disability if he could not, 
held not to preclude recovery for total disability existing after such time. Fidelity 
& Casualty Co. of New York vy. Bass. (Ky.) 
In action on life policy, facts found by court held sufficient to establish defense of 
compromise and settlement, and that release was complete bar to suit, and that insurer’s 
refusal to pay claim was not vexatious. In action on life policy, insurer, having 
established defense of compromise and settlement, was entitled to judgment regardless 
of other facts or claims advanced. In action on life policy, it was not necessary 
to special defense of compromise and settlement, on which case was ruled, that court 
should find insured was of unsound health when policy was delivered, though such 
matter was in dispute when compromise and _ settlement was effected. Painter 
Prudential Ins. Co. of America. (Mo.) 
579—That insured under automobile indemnity contract was informed of settlement of 
negligence action by insurer and made no protest for over a year held not to estop 
insured from contesting liability under judgment entered on settlement agreement 
when insurer’s check given in settlement remained unpaid because of insurer’s insolvency. 
Countryman v. Breen. (N. Y.) 1126 
579—Insured’s agreement fixing amount of fire loss did not bind insurers until signed by 
their agent, and insured could previously withdraw therefrom. Esper v. Northwestern 
National Ins. Co. (Pa.) 


579—Insured’s proof of loss with sworn statement that amount claimed constituted full 
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amount of loss, with indorsement of insurer’s adjuster indicating acceptance of proof 
as correct and insured’s delivery to insurer of bill of sale remainder of insured vehicle, 
constituted binding contract for full settlement of loss which could not be avoided by 
insured’s undisclosed intention that amount claimed was to be net to him over and 
above mortgage indebtedness. Victory Ins. Co. of Philadelphia vy. Vaughn et al. (Tex.) 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). In general. 
£580(1)—Tornado insurance taken by one with insurable interest who pays premiums out of 
his own funds is personal indemnity to insured. Northern Assur. Co., Limited 
Stewart. (Ala.) od 
580(1)—-Fire insurer in paying insurance could rely upon record title to insured property, 
where insured’s administrator did not make claim and proof of loss 
provided by policy. Franklin Fire Ins. Co. v. Holmes. (Ark.) 
(2). Property subject to mortgage or other lien. 
580(2)—Where insurer’s agent omitted from fire policy loss payable clause for benefit of 
conditional seller of refrigerator, insurer having actual notice of seller’s interest as 
evidenced by conditional sales contract, though policy was obtained by conditional buyer 
without seller’s knowledge, held liable to seller’s assignee for face of policy, notwith- 
standing insurer paid loss to buyer. Where mortgagor is required to take out insurance 
for benefit of lienholder, latter is entitled to equitable lien on proceeds of policy, 
though it in terms is payable to mortgagor. A. H. Thompson Co. v. Security Ins. Co. 


Vv. 


within time 


al. : ‘ ; aes 
580(2)—-Where purchaser of factory agreed to insure for benefit of mortgagees and 
vendor, ‘‘as their interest may appear,’ proceeds of policy on destruction of factory 
held payable first to mortgagees, irrespective of whether they had interest as such in 
all of property covered, and remainder to vendor to apply on land contract, as against 
contention that purchaser should have proceeds to restore factory. Where term ‘“mort- 
gagee’’ was inserted in fire policy merely to indicate nature of interest and determine 
means by which extent of interest of appointee should be determined, it was immaterial, 
in determining mortgagee’s right, to what extent equipment was attached to building 
so as to become realty. Cary Mfg. Co. v. Acme Brass & Metal Works et al. (Wis.) 
§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROPERTY 
INSURED. 
581—When insurer executes standard mortgagee clause and attaches it to windstorm 
policy, new contract with mortgagee results which is separate and distinct from that 
between insurer and mortgagor. Under standard mortgagee clause in windstorm 
policy, all policy provisions which would properly apply to case of insurance on mort- 
gagee’s interests would be regarded as forming part of contract with mortgagee, 
while provisions which impair force of those contained in clause providing for insurance 
of mortgagee must be regarded as inapplicable to case of mortgage. Howe v. Mill 
Owners’ Mut. Fire Ins. Co. of Iowa. (N. Y.) 1045 
581—Separate mortgage clause in fire policy is contract independent of all other provisions, 
and makes mortgagee merely appointee to receive insurance money in case of loss. 
Brown et al. v. Northwestern Mutual Fire Ass’n. (Wash.) Wi 240 
Under “open loss payable clause’ in fire policy which is one making mortgagee 
appointee only, no assignment of policy is effected, and interest of mortgagee is meas- 
ured, not hy interest in property, but by amount due on obligation, payment of which 
is to be secured. Cary Mfg. Co. v. Acme Brass & Metal Works et al. (Wis.) 
§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN- 
TATIVES, OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 
583(2)—In action on industrial life policies payable to insured’s administrator or, at insurer’s 
option, to person paying burial expenses, recovery properly accrued to insured’s father 
as ee rather than individually. Valenti v. Prudential Ins. Co. of America. 
(U. S.) 
584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
585. - RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. ? 
585(1)—-Named beneficiary of life policy, who was insured’s partner, could recover policy 
oreceede even if beneficiary’s right to contribution for payment of partnership losses 
wes barred by limitation. Smith v. Schoellkopf. (Tex.) ; ‘ 150 
(3). Policy payable to wife. 
585(3)—Where beneficiary in life insurance policy was designated by name with words 
“his wife’ added, words “his wife” were merely descriptio persone and designated 
es was entitled to proceeds of insurance although not wife of ene. Katona 
Colonial Life Ins. Co. of America. (N. J.) 
§ 586, VESTED INTEREST OF BENEFICIARY. ; 
586—Lite policies executed by old line companies, made payable to designated beneficiary, 
create absolute vested interest in policy in such beneficiary from date of issuance, 
delivery, and acceptance of policy, of which interest beneficiary cannot be divested 
without his consent, unless policy authorizes insured to change beneficiary. Where 
insured receives valuable consideration from beneficiary and delivers policy to bene- 
ficiary, equity invests beneficiary with vested interest in policy, of which he cannot 
be divested by insured without his knowledge and consent. Stoddard v. Bankers’ Life 
Co. et al. (ind.) 5 ete : ; 
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586—Interest of beneficiary of life policy containing reservation to insured of right to 
change beneficiary is a qualified vested interest which is subject to be defeated should 
insured in his lifetime change beneficiary in manner prescribed by policy. Right of 
life policy beneficiary becomes vested upon death of insured. Beneficiaries’ vested 
rights under life policy were not affected by insurer’s petition of interpleader and 
payment of policy proceeds into court in alleged beneficiary’s action upon policy, 
since insurer cannot, by act done by it after rights of named beneficiary have vested, 
waive or destroy such rights, notwithstanding insurer when sued on policy may waive 
any rights it possesses under policy. Resnek v. Mutual Life Ins. Co. of New York. 
( Mass.) 

586—Insured who for valuable consideration has contracted to make party beneficiary of life 
policy, cannot at will designate another beneficiary, notwithstanding policy authorizes 
such change, insured being bound on principle of estoppel. Where partner contracted 
with his copartner that he should be beneficiary of partner’s life policy, partner’s attempt 
to change beneficiary after dissolution of partnership when partner owed money to 
copartner held ineffective. Smith v. Schoellkopf. (Tex.) 
587. ——- CHANGE OF BENEFICIARY. 
Right to change beneficiary of life policy depends upon terms of policy, regardless 
whether policy is issued by old line company or mutual benefit association. Where 
insured procured life policy to secure creditor beneficiary, changing of beneficiary of 
policy on life of insured’s wife to insured held not sufficient consideration for insured’s 
subsequent change of beneficiary of his policy to wife to make wife holder for value 
as against insured’s creditor. Where insured procured life policy to secure debt 
to creditor beneficiary and transferred policy to creditor, and creditor surrendered policy 
to insured on insured’s false representation that he wanted double indemnity clause 
inserted, and insured substituted his wife as beneficiary. creditor held entitled to 
proceeds of policy in perference to insured’s wife. Stoddard vy. Bankers’ Life Co. 
et al. (ind.) 
Where under life policy insured could change beneficiary by specified method, no 
one could elect on insured’s behalf to effect such change. Where under life policy 
beneficiaries could be changed by written notice to home office and indorsement upon 
policy, and blank signed by insured was rejected by supervisor of local office and 
policy returned to insured, such action on part of insured was not substantial com- 
pliance with requirements so as to effect change of beneficiaries. As respects change 
of beneficiary, insured’s wife who had possession of life policy. even if there was 
assignment thereof to her, valid as between her and insured, did not acquire right 
as against named bereficiaries, where insured at no time gave ‘o insurer written 
notice of assignment. Resnek v. Mutual Life Ins. Co. of New York. (Mass.) 

587—Origina! beneficiary suing on life policies could not attack subsequent release of 
insurer’s liability, where her interest as beneficiary was abolished by valid change of 
beneficiary. Where right to change beneficiary is reserved to insured in life policy, 
beneficiary may be changed without original beneficiary’s knowledge or consent, not- 
withstanding insured’s wife was beneficiary unless insured has assigned all his rights 
or made complete gift of policy to beneficiary. That beneficiary paid premiums and 
retained life policies in her possession did not affect insured’s right to change bene- 
ficiary, where beneficiary’s payments were voluntary and not pursuant to contract. 
Mode prescribed by life policy for changing beneficiary may be waived by insurer where 
beneficiary has acquired no vested right in policy. Insurer waived requirement of 
having change of beneficiray indorsed upon life policies where insurer furnished insured 
with blank form to fill out, took his affidavit regarding nonpossession of policies, and 
dispensed with necessity to surrender policies. Beneficiary could not complain that 
strict requirements for changing beneficiary in life policies were not met, where 
insurer, knowing that beneficiary had paid premiums, was sati-fied with steps taken in 
making change. Change of beneficiary in life policies held valid, leaving original 
beneficiary, who paid premiums. without right as beneficiary un‘ler policies, where insured 
requested change year before it was effected and did not die until year after change. 
Dunnavant v. Mountain States Life Ins. Co. (Mo.) 

587—-Where after substitution of beneficiary in life policies and assignment as collateral 
security, assignee agreed with assignor to look to other security and to surrender 
policies but refused to do so, present resubstitution of original beneficiary held not 
defeated because insured directed that in case of his death insurer should pay proceeds, 
not to assignee, but to beneficiaries named in the policies. Where assignee of, and 
substituted beneficiary in life policies refused to surrender them after agreeing to do 
so and to look to other security for his debt, failure to return policies for indorse 
ment of resubstitution of original beneficiary, as required by policies, was not fatal 
to such resubstitution where insurer made no objection and only assignee and sub- 
stituted beneficiary complained. Brauner vy. Corgan. (Pa.) 1419 

§87—Condition in life policy that insured’s right to chanve beneficiary should be subject 
to rights of previous assignee and be effective only when indersed en or attached ¢: 
policy by insurer may be waived by insurer. Insured may change heneficiary named 
in policy by loing all he is required to do to effect change, though fotmal or 
ministerial acts of officers of insurer are not performed before death cf insured. 
Insured cannot change beneficiary named :n policy by doing all that it is possible 
for him to do, where he deviates materially from requirements of policy relative to 
changing beneficiary. Where life policy provided that chan~e of beneficiary should 
be effective only when indorsed on or attached to policy by insurer, notice to insurer 
of change of beneficiary by insured who was unable to procure pclicy previously 
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transferred to original beneficiary held not to effect change of beneficiary. Krajewski 
v. Prudential Ins. Co. of America. (R. I.) 1005 

587—Provisions requiring life insurer’s indorsement on policy of change of beneficiary 
are for insurer’s benefit, and failure to make indorsement within reasonable time cannot 
defeat rights of last-named beneficiary. Statute providing that every life policy made 
payable to married woman shall inure to her separate use whether or not right to 
change named beneficiary is reserved by or permitted to person effecting such insurance 
exempts proceeds of such policies from insured’s creditors, but does not prevent insured 
from changing beneficiary where he reserved right to do so, even though policy 
was originally made payable to his wife. Where insured and trustee which insured 
desired to substitute as beneficiary of life policies instead of insured’s wife had done 
all that was required of them, to effectuate such substitution, death of insured before 
indorsement had been placed on policies by insurer did not prevent such substitution. 
Mutual Life Ins. Co. of New York v. Corodemos et al. (U. S.) 

§ 590. RIGHTS OF CREDITORS. 

590—Act creating in favor of vendor of “perishable property” lien and privilege on pro- 
ceeds of fire policy where property is destroyed by fire held not to entitle holder of 
mortgage and vendor’s lien on damaged house to proceeds of fire policy thereon, as 
against insured’s judgment creditor, in view of legislative intent that words “perish- 
able property’? should apply only to merchantable commodities and should not apply 
to realty. Kleinpeter v. Ferrara et ux. (La.) eee po 

590—Judgment, even if declaratory not vacated or appealed from whereby insured and 
beneficiary were foreclosed from all interest in life policy after insured’s bankruptcy 
and assignee thereof was given right to cash surrender value on surrendering policy 
to insurer held to bar assignee and beneficiary from claiming proceeds of policy on 
insured’s death. Ferris v. Phoenix Mutual Life Ins. Co. (N. Y.) ....1404 

590—Statutory provision governing rights of creditors and beneficiaries under policies of 
life insurance. should he given liberal interpretation. Schwartz v. Holzman. (U. S.) 388 

§ 591%. INDEMNITY INSURANCE. 

591%4—Where indemnity insurance policy provided that injured person might sue, insurer 
was not entitled to binding instruction because action was not brought by party named 
in policy. Brooks Transp. Co.. Inc. ~- Merchants’ Mutual Casualty Co. (Del.) 

5911%4—Plaintiff whose son allegedly died from injuries sustained in taxicab could sue 
insurer directly on its contract with insured taxicab company before suing insured, 
regardless of stipulations therein to the contrary. Holland v. Owners’ Automobile Ins. 
Co. (La.) 

591! Injured party cannot recover against tort-feasor’s liability insurer uniess_ tort- 
feasor could have done so had he paid the judgment. Caiola vy. AStna Life Ins. Co. 
(N. J.) 

§ 594. ASSIGNMENT OF CLAIM .FOR LOSS. 

§$94—-Testimony of mother of beneficiary of life policies, that mother was willing to waive 
her part of burial expenses in favor of heneficiary, was equivalent to assignment to 
beneficiary, as respects beneficiary’s right to recover burial expenses from insurer who 
paid proceeds of policies to insured’s assignee. Montgomery v. Locomotive Engineers’ 
Mut. Life & Accident Ins. Ass’n (Wyo.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 59% PLACE OF PAYMENT. 
Where life policies were silent as to place where payments were to be made to 
beneficiary upon insured’s death, general rule governing payment was applicable, 
and proceed of policies were payable in county of residence of beneficiary. Action 
by named beneficiary of life policies upon insurer’s refusal to make payment there 
under after insured’s death held maintainable in county of beneficiary’s residence 
on theory that breach of contract by insurance corporation occurred in that county. 
Clark v. Policyholders’ Life Ins. Ass’n. (Cal.) ae hee ee ee 4 937 
597. TIME FOR PAYMENT. 
In former employee’s action for disability benefits, under group policy of employer. 
insurer repudiating liability waived all of its elections as to time of payment. Equit- 
able Life Assurance Society of United States v. Merlock. (Ky.) 415 
Insurer, having denied liability under group disability policy, lost right of election to 
pay disability benefits in installments, warranting judgment for lump sum payment of 
amount due. Prudential Ins. Co. of America v. Sweet. (Ky.) Sarees 838 
In action on group policy providing for 24 monthly installments, rendering of judg- 
ment for single sum on ground that insurer waived installment provision by denying 
liability held error, where policy did not reserve to insurer right of election whether 
to pay in lump sum, or by installments. Prudential Ins. Co. v. Cox. (Ky.) 
$ 598. INTEREST ON AMOUNT OF LOSS. 
598—Where group policy provided that benefits should be payable upon receipt of individual 
certificate and of due proof of occurrence of events upon which payment of benefit 
was contingent, allowance of statutory interest from a date about 60 days after day 
on which proof was submitted held proper. American National Ins. Co. v. Westerfield. 
(Ark.) etnies cd 1444 
Where proof of disability was not furnished until 15 months after disability arose, 
insurer held not required to pay interest on installments which had accrued, where 
group policy provided that monthly installments would be payable on receipt of 
proof which was condition precedent to collection of benefits although not to liability. 
Prudential Ins. Co. v. Cox. (Ky.) 952 
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Where life policy provided for payment immediately on insurer’s receipt of due proofs 
of insured’s death, beneficiary was properly allowed interest from date when proofs of 
death were lodged with insurer, and not from date of death. Sherman v. Minnesota 
Mut. Life Ins. Co. (Minn.) SN > 7 ety Lee nes ; 1196 
Insured suing on indemnity policy could recover amount paid ont on injured person’s 
judgment and costs with interest. Friedman v. Maryland Casualty Co. (Mo.) 1111 
Interest on liquidated amount payable under accident policy held computable from 
expiration of statutory 60-day period allowed for payment after proof of loss. Security 
Savings & Trust Co. v. Commercial Casualty Ins. Co. (Ore.) 1099 

598—Accident insurance policy held “instrument in writing’ under which beneficiary suing 
for accidental death was entitled to recover interest at statutory rate. Ocean Accident & 
Guarantee Corporation, Limited v. Schachner. (U. S.) 816 
In action to recover double indemnity under life policy, interest held properly allowed 
from date of death of insured to date of judgment at legal rate in Colorado, not- 
withstanding policy provided for interest at different rate to run from date of death 
to date of settlement, where policy provision referred to rate where settlement is made 
and not where prolonged ligitation ensued after company refused to settle at home 
office. JAttna Life Ins. Co. v. Braukman. (U. S.) 

598—Where loss under tornado policies was not payable until ascertainment of it by parties, 
proofs of loss were held in abeyance until attitude of another insurer could be learned, 
and no formal demand was made until filing of actions after ascertainment of loss, 
interest on amount due from insurers held allowable, in court’s discretion, from date 
of filing of actions. Federal Intermediate Credit Bank of Baltimore v. Globe & Rutgers 
Fire Ins. Co. (U. S.) ; ray eval Salee sr ie oes 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—In successful suit on policy, attorney’s fee and_ statutory penalty held properly 
allowed, regardless of whether insured defended suit in good faith. Missouri State 
Life Ins. Co. v. Martin. (Ark.) . 
Where certificate under group policy was delivered to insured in Arkansas, and it 
was not effective until delivered, statute providing for damages and attorney’s fees 
applied notwithstanding insurer and group policyholder were New York corporations. 
Metropolitan Life Ins. Co. v. Harper. (Ark.) . 4 
Where insured’s widow znd daughter recovered full amount sued for on life policy, 
penalty and attorney’s fee held properly allowed. Illinois Bankers’ Life Assur. Co. et al. 
v. Lane et al. (Ark.) 
In suit for death benefits under life policy providing for disability benefits and for 
death benefits provided policy was surrendered, insurer which had admitted its liability 
but had refused to pay unless policy was surrendered held liable to pay statutory penalty 
to beneficiary who had refused to surrender policy until claim for disability benefits 
was settled and had offered to receive death benefits and execute acquittance therefor. 
Attorny’s fee of $350 was reduced to $175, in suit for death benefits under policy 
where liability was admitted but payment refused for failure to surrender policy. 
Equitable Life Assur. Soc. of United States v. Felton. (Ark.) 1179 
-Allowance of penalty and attorney’s fees in suit on group policy held proper, where 
jury found there had been no failure to furnish proof and that suit had not been 
brought prematurely. In suit under group policy, attorney’s fees of $300 held not 
excessive, where sum recovered under policy was $2,000. American National Ins. 
Co. v. Westerfield. (Ark.) . ...1444 
Beneficiary’s recovery of damages 
refusal to pay loan under policy requiring 60-day interval between filing proof and 
suit held contingent on insurer’s refusal within 60 days after rieht to sue accrued 
and demand for payment was made. Adams v. Washington Fidelity National Ins. 
Co. (Ga.) 

602—Life insurer’s refusal to pay on ground that insured, while convict on chain gang, 
fraudulently misrepresented that he was employed carpenter, held not “refusal in 
bad faith,” authorizing recovery of attorney’s fees. 
Co. v. Brown. (Ga.) 4 1447 

€02—Double indemnity and attorney’s fees as penalty for delay in paying insured indemnity 
on group policy issued by insurer whose unsuccessful defenses rested on meaning 
therein of phrase “total and permanent disability” and of clause requiring proof of 
disability within one year from its commencement held properly refused to insured 
since insurer’s defenses were reasonable. Crowe v. Equitable Life Assur. Soc. of United 
States. (La.) ; 5 

2—Insurer’s refusal to pay aggregate of specified premiums claimed bv insured’s widow 

under life policy provision held not “vexatious” so as to entitle widow to attorney’s 
fee and damages, where point at issue involved open question of law upon which 
courts of state had not spoken. Stahl v. American Nat. Assur. Co. (Mo.) 
TInsurer’s refusal to pay claim is justified in presence of defense successfully estab- 
lished, and it is not subject to penalty. Painter vy. Prudential Ins. Co. of America. 
(Mo.) 

602—Whether insurer’s refusal to pay is vexatious must be determined by situation as 
presented to insurer at time it was called on to pay. If situation presented to insurer 
at time it was called on to pay is sufficient to raise in mind of reasonable man doubt 
as to liability, insurer’s refusal to pay is not “‘vexatious.” Where state of evidence on 
issues as to whether insured was totally disabled from date of accident and as_ to 
length of disability was such that it could be properly determined only by verdict, 
insurer’s refusal to pay was not “vexatious” and issue thereon should not have been 
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submitted to jury. Paetz v. London Guarantee & Accident Co., Ltd. (Mo.) ...... 1271 


602—Accident insurer’s refusal to pay was not “vexatious” so as to authorize recovery of 
penalties and attorney’s fees, unless facts brought to insurer’s attention before insti- 
tution of action were sufficient to induce belief in reasonable mind that plaintiff 
beneficiary under policy was entitled to receive the benefit therein provided. Grand- 


genett v. National Protective Ins. Ass’n. (Mo.) 1465 


602—Where insurer appealed from adverse judgment in action on health policy, insured’s 
attorney held entitled to allowance of attorney’s fee for services in reviewing court 
upon affirmative judgment. Purcell v. Washington Fidelity National Ins. Co. (Ore.) 
602—In action for seven past-due $100 monthly installments under disability clause of life 
policy and statutory penalty and attorney’s fee, where one expert witness testified that 
$1,500 to $2,000 would be reasonable fee and other fixed $750 cash as_ reasonable, 
finding fixing $1,500 as attorneys’ fee held not excessive. Pacific Mut. Life Ins. Co. 
of California v. Berryhill. (Tex.) bani ee eee ee oe i bald 
602—Where employee group policy was executed in New York, but certificate of insurance 
was delivered to employee and premiums were collected in state, contract was governed 
by laws of state and insured was entitled to penalty and attorney’s fees, though New 
York laws did not authorize them. Metropolitan Life Ins. Co. v. Worton. (Tex.) 
602—$150 attorney’s fees allowed in action on life policy for $400 held not excessive. 


290 
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American National Ins. Co. v. B. Gonzalez & Co. et al. (Tex.) 1233 


602—Statute providing for recovery from insurer of penalty and attorney’s fee, where 
payment of policy is delayed must be strictly construed. Southland Life ins. Co. v. 
i a <a 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—In action on life policy, whether fraud was practiced on beneficiary, in securing 
release held for jury, where settlement was obtained by taking beneficiary by surprise 
and requiring her to act immediately. National Life & Accident Ins. Co. v. Threlkeld. 
(Ark.) 

603—Where 
were not at end at time of negotiation of compromise and settlement of rights under 
policy, agreement for release of insurer’s liability under policy held not dependent 
for validity on existence of bona fide dispute between parties. Vande Stouwe v. 
Rankers’ Life (Ta.) 

603—Under industrial policy providing for death benefit and for disability benefit for total 
blindness, beneficiary’s receipt of death benefit as payment in full of claim under 
policy held no bar to suit by insured’s administrator for disability benefit where insured 
became blind six days before death. Langevin v. Prudential Ins. Co. (Me.) 

603—Declaration in assumpsit by assignee of beneficiary for first year’s premium in 
accordance with receipt .settling beneficiary’s claim on life policy except her right to 
recover such premium which was reserved by agreement of release which insurer 
attached to its answer held sufficient. In action by assignee of beneficiary for amount 
of first year’s premium reserved to beneficiary by agreement of release, introduction in 
evidence of delivered life policy and receipt for such premium from insurer, who 
offered no testimony held to warrant judgment for assignee. Waiver of rule that policy 
and receipt for such premium from insurer, who offered no testimony held to warrant 
judgment for assignee. Waiver of rule that policy and receipt for payment of premium 
is prima facie evidence of such in unequivocal 
language in agreement 
Life Ins. Co. (Mich.) 

603—After discovering fraud 
liability on policy. Pearson v. Mutual Life Ins. Co. of New York. (Tenn.) 

603—In action on accident policy, mutual mistake of fact held not ground for setting aside 
settlement and release executed when all parties knew that sacroiliac pains caused 
insured’s disability. Metropolitan Life Ins. Co. v. Humphrey. (Tenn.) 

§ 605. SUBROGATION OF. INSURER. 

§ 606. — ON PAYMENT OF LOSS IN GENERAL. 

(1). In general. 

606(1)—Where insurer, notwithstanding theft insurance policy on automobile had been can- 
celed, paid amount due on note covering part of purchase price, and holder transferred 
and delivered note to insurer with right of subrogation to all rights against maker and 
indorser of note, insurer held entitled to recover from indorser balance due on note as 
against indorser’s contention that insurer’s payment to holder of note constituted pay- 
ment of loss under policy. Home Ins. Co. of New York v. Alsup-Baker Motor Co., 
Inc. (La.) 

2). 

£06(2)—Where fire policy was void as against remote grantee of insured property because 
insurer’s written consent to transfer was not given, but insurer paid loss to mortgagee 
who was protected under standard mortgage clause, remote grantee, upon insurer’s 
foreclosure of mortgage under subrogation clause, held not entitled to credit upon 
mortgage debt for proceeds of insurance. Brogoitti et al. v. Walter et al. (Ariz.) 

606(2)—Under fire policy containing mortgagee clause providing that no act or neglect of 
mortgagor should invalidate interest of mortgagee, and that insurer should be subrogated 
to rights of mortgagee on payment of loss, insurer which paid mortgage indebtedness 
to first mortgagor after part of property was destroyed by fire held subrogated to rights 
of first mortgagee as against mortgagor, but not as against second mortgagees whose 
mortgage then became first lien. Mutual Fire Ins. Co. of Harford County v. Dilworth 


et al. (Md.) 
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606(2)—Fire insurers which paid first mortgage indebtedness and took assignment of bond 
and such mortgage given by purchaser before resale and taking of second mortgage 
held entitled to enforce judgment confessed on bond, though purchaser, as second 
mortgagee, had obtained judgment against insurers under standard mortgage clause 
issued by them. Kimberley & Carpenter, Inc. v. Fireman’s Fund Ins. Co. et al. (U. S.) 
(3). Subrogation under marine policies. 
€606(3)—-Where barge owner paid premium of marine policy issued for benefit of ‘‘whoever 
it may concern’”’ neither underwriter nor cargo owner could recover from barge owner 
for damage to cargo, where loss was paid by underwriter on loan receipt, notwithstand- 
ing underwriter became subrogated to rights of cargo owner. The John Russell. 
(U. S$.) 
(5). Subrogation under guaranty and indemnity policies. 
606(5)—Owner’s insurer which settled owner’s liability to elevator passengers injured 
through negligence of elevator company employed to inspect and repair elevator held 
subrogated to owner’s rights against elevator company. Where passengers were injured 
through negligence of elevator company employed to inspect and repair elevator and 
company refused to defend owner, company held liable to owner’s insurer, settled judg- 
ments against owner, for amount of settlements, plus attorney’s fees, court costs, and 
traveling expenses but not for interest. Otis Elevator Company v. Maryland Casualty 


CO. ER oes cata cancodivcanamerreessennges x Pete ae eee ee ; 
XVIII. Actions on Policies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. ms 
612(1)—Insurer’s liability under fire policy is not waived by insured’s breach of provision 
of standard form constituting prerequisite to maintenance of suit, where breach was 
caused by fault of insurer or its agents. Ruffino et al. v. Queen Ins. Co. of America. 
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(2). Notice and proof of loss. 

612(2)—Under life policies granting disability benefits if insured suffered disability prior 
to attaining specified age, liabilty attaches upon causation of insured’s disability, but 
right of recovery is postponed until notice to insurer of disability, filing of proof of 
disability, or expiration of time provided_for in policy in reference to accrual of right 
of recovery. Smith v. Mutual Life Ins. Co. of New York. (Ark.) ‘ 

612(2)—-Insurer’s denial of liability under fire policy because of insured’s failure to file 
proof of loss within time required as result of insurer’s conduct and declarations 
amounting to waiver of such requirement waived necessity of insured presenting sworn 
proof before commencing action on policy. Requirement of fire policy in statutory 
form that sworn proof of loss be furnished insurer within sixty days as prerequisite 
to action on policy may be waived by subsequent declaration and conduct of insurer 
or its authorized agent. Ruffino v. Queen Ins. Co. of America. (Cal.) 

612(2)—Insurer’s tender back of premiums paid from date of fire policy sued on, as 
required to assert forfeiture thereof, waived necessity for surrender of policy to insurer 
of insured. Morrison v. Fidelity Phenix Fire Ins. Co. (Mo.) ae : 

612(2)—Filing of proofs of loss under fire policy is within statute providing that no 
stipulation requiring notice of claim as condition precedent to right to sue is valid 
unless reasonable. London & Lancashire Ins. Co., Limited v. Higgins et al. (Tex.) 

612(2)—Where fire policy makes furnishing of proof of loss condition precedent to enforce- 
ment of policy, insured. cannot recover on policy, where proct of loss has not been 
furnished or waived, notwithstanding statutory provision for making policy liquidated 
demand. Providence Washington Ins. Co. v. Whitley. (Tex.) 

§ 614. DEFENSES. 

$ 615. —— IN GENERAL. 

615—Assignee of contract conditionally selling refrigerator held not barred by laches 
from suing insurer for proceeds of fire policy five months after fire, since insurer’s 
duty to protect equitable lien of conditional seller was not violated by it until it paid 
loss to conditional buyer, and delay in bringing suit did not injuriously affect insurer. 
A. H. Thompson Co. v. Security Ins. Co. et al. (Ky.) . ’ 

615—Delay in bringing action under group policy prowiding total disability to employees of 
coal company held not to bar action which was brought without statutory period of 
Hultations: semen. Same Seek lee We i OI oak eS cc sedate naenterasmawess 

615—Vendors’ election to forfeit contract and re-enter premises on vendee’s default did 
not bar their recovery of remainder of proceeds of fire insurance policy covering thereon 
after satisfaction of mortgage. Brown et al. v. Northwestern Mutual Fire Ass’n et al. 
(Wash.) Ja aeaaece cain gta ah paceimaele pane eae aaa aaa asoacexnsts: . 

§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINS 

INSURED. ; 

61614—Judgment for automobile collision injuries against alleged driver of other car, 
though res judicata between parties thereto, wouid not be res judicata to establish 
that defendant was driving car with owner’s permission, so as to be “assured” within 
automobile liability policy, in subsequent action by injured plaintiff against insurer. 
Plaintiff suing on insurance policy may allege in general terms compliance with all 
obligations policy imposes on him and insurer must then allege any breach of policy 
on which it proposes to rely, but such allegation does not shift burden of proof, 
plaintiff being bound to prove performance as regards breach alleged. Rochon v. 
Preferred Accident Ins. Co. of New York. (Comm.) .....0..cccccvcenccesewcccsnns 
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§ 618. VENUE. ' 

€18—Action against foreign insurer having office and place of business within state, or 
chief agent residing in state, may be brought in county where contract was to be 
performed. Circuit court in county of insured’s residence had jurisdiction of suit on 
policy insuring race horses against death, where insurance was to be paid to insured 
at this home in county of his residence. Insurance Co. of North America et al. v. 
Hopper. (Ky.) . pes 

618—Action upon automobile fire and 
brought in county where insured resided by serving process upon insurance commissioner, 
notwithstanding insurer had no office, agency, or resident director in such county. 
Cartmell v. Mechanics’ Ins. Co. (Tenn.) 

§ 619. SPECIAL STATUTORY LIMITATIONS. 

619—Where insured died within six months after date when quarterly installment of pre- 
mium became due and remained unpaid, but insurer had taken no effective steps to 
forfeit policy between time of defaudt and death of insured, actions on policy begun 
within six months after death of insured held timely brought. Where insured died 
during time life policy remained in force under statutes notwithstanding default in 
payment of part of current annual premium, liability of insurer to beneficiaries became 
absolute, and time for commencement of action on policy was governed by general limi- 
tation. Pedersen v. United Life Ins. Co. of Kansas. (Kan.) ee 

§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 

$ 622. — TIME WITHIN WHICH ACTION MUST BE BROUGHT. 

(1). In general. 

622(1)—In action to recover under disability clause of life policy, plaintiff's evidence 
concerning financial circumstances of family and calamities which happened to family 
held admissible to excuse in part plaintiff's seeming neglect in making claim under 
policy. Missouri State Life Ins. Co. et al. v. Case. (Ark.) 933 

622(1)—-Under windstorm policy containing mortgagee clause, clause limiting time within 
which action may be brought to recover for loss held applicable to mortgagee. Howe 
v. Mill Owners’ Mut. Fire Ins. Co. of Iowa. (N. Y.) ‘ 1045 

622(1)—-Where fire occurred on November 10, 1931, and service of process was not had 
until November 12, 1932, action on fire policy must be dismissed, since not commenced 
within 12 months after the fire as required by standard form authorized by statute. 
Braunstein v. North River Ins. Co. (S. D.) eae oa oy es 4 1314 

(2). Validity of provisions. 

622(2)—Life policy provision requiring proof of death and suit within year after death of 
insured binds beneficiary unless circumstances excuse delay. Pilgrim Health & Life 
Ins. Co. v. Chism. (Ga.) 2 4 be sel ing inet Je . 673 

622(2)—Parties to insurance contract may provide for shorter limitation of actions than 
that provided in general statute of limitations. Contract of windstorm insurance 
being voluntary, insurer had right-to fix terms on which it would become liable for 


loss, and limitation of time to twelve months after loss occurred within which action 

might be brought was reasonable. Howe vy. Mill Owners’ Mut. Fire Ins. Co. of Iowa. 

CN. 5 1045 
622(2)—Provision of liability policy for superseding limitation therein provided on action 


against insurer, if at variance with any “‘specific statutory provision,” 


operation by general statute of limitations. Bass v. 
Mich. (U. S.) : 3 svatttars cate 883 
(3). Computation of period of limitations. 
€22(3)—Injured person’s right of action against liability insurer; where policy limited 
actions against insurer to two years after loss was fixed by judgment or agreement, 
accrued on entry of judgment, not when execution against insured was returned 
unsatisfied, notwithstanding statute made return of unsatisfied execution against insured, 
a condition precedent to injured person’s action against insurer, where policy did not 
require return of execution unsatisfied. Bass v. Standard Acc. Ins. Co. of Detroit, 
Mich. (U. S.) cex tie dhe : ‘ 
(4). Circumstance excusing compliance with provisions. 
622(4)—Where beneficiary, upon tearning that insured, who had disappeared, died over two 
years before, promptly furnished insurer with proof of death and sued on policy 
within one year after discovering insured was dead, suit was not dismissible for failure 
to comply with policy requiring proof of death and suit within year after death of 
insured. Pilgrim Health & Life Ins. Co. v. Chism. (Ga.) ; 7 
(6). Bringing new action. 
622(6)—Substituted petition in equity for reformation of fire insurance policy held not to 
set up new cause of action, barred by one-year limitation in policy, though field over 
year after accrual of cause of action thereon, set up in original petition at law. Green 
v. Phoenix Ins. Co. of Hartford, Conn. (Ia.) pee gest 2 17. 
§ 623. —— WAIVER OF LIMITATION. 
(1). In general. 
€23(1)—Liability insurer’s refusal to furnish injured person with copy of policy held not to 
estop insurer to assert limitation in policy, when sued by injured person, where insurer’s 
counsel offered to secure any information desired as to contents of policy if injured 
person would state information desired. Bass v. Standard Acc. Ins. Co. of Detroit, 
Mich. (U. S.) 


$ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Insured may recover for fire loss for use of creditor holding legal title as security 
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to extent of creditor’s interest, notwithstanding policy provides for payment of loss 
only to holder of legal title. Home Ins. Co. v. Harrison. (Ga.) ; 332 
624(1)—-Action for breach of tripartite agreement between two insured persons and insurer 
for delivery of separate life policy to each insured for their mutual benefit could be 
brought by one insured, where insurer did not deliver policy to the other insured before 
his death. Guardian Life Ins. Co. of America v. Veser. (Ohio) 451 
€624(1)—Recovery on automobile accident policy for indemnities which accrued to insured 
during his lifetime and which under policy were payable to him could be had only 
by legal representative of insured’s estate, or, if there wee no administration or 
necessity therefor, by his legatees or heirs. That insured’s wife was beneficiary of 
indemnity for loss of insured’s life under automobile accident policy did not authorize 
her to sue for indemnities payable to insured and which accrued during insured’s 
lifetime. Maryland Casualty Co. v. McGill. (Tex.) ; 
(2). Persons to whom policy is payable. 
624(2)—Father holding courtesy estate and children owning fee simple thereto could join as 
plaintiffs in action on fire policy taken in their names covering building on premises, 
as “persons having interest in subject-matter of action and in obtaining relief 
demanded.”” McLain et al. v. Atlas Assurance Co., Limited. (Mo.) 
(4). Assignees. 
624(4)—Assignee of chose in action growing out of fire policy may sue as any other 
assignee. Action could be maintained on fire policy by one insured in his own right 
and as assignee of other insured, without joinder of assienor. Rovea et al. v. 
British & Foreign Marine Ins. Co., Limited, of Liverpeol, Eneland. (Pa.) 1131 
(6). Actions on life policies. 
624(6)—Facts held to show that group policy obtained by fraternal lodge on lives of sub- 
scribers to building fund, though naming lodge as beneficiary, was issued for benefit 
of such subscribers, entitled subscriber’s executor to sue on policy. Protective Life 
Ins. Co. v. Moore. (Ala.) ’ J3 5 
624(6)—Widow, in her individual capacity, held without right to maintain suit on indus- 
trial life policy made payable to executor or administrator of insured, her husband, 
though policy contained facility of payment clause giving insurer option to make 
payment to widow who was sole heir, since contract of insurance was the law between 
parties. Crump v. Metropolitan Life Ins. Co. (La.) ...... ae 1391 
624(6)—Life policy beneficiaries have interest which may be asserted in actions based upon 
policies and brought in beneficiaries’ own names. Resnek v. Mutual Life Ins. Co. of 
New York. (Mass.) 964 
€24(6)—Administrator of insured’s estate held entitled to sue upon life policies which pro- 
vided for payment to estate. Kirk v. Metropolitan Life Ins. Co. (Mo.) 1204 
(7). Defendants in general. 
624(7)—Injured persons suing automobile liability insurer need not join insured where 
insured is nonresident. Medico v. Employers’ Liability Assurance Corporation. (Me.) 588 
424(7)—Liability insurers of both automobiles involved in collision held properly joined 
in suit by injured person who had recovered judgment against both motorists, where 
insurers were jointly and severally liable, in that liability on each policy was for entire 
damage resulting from injury. Continental Casualty Co. et al. v. Pierce. (Miss.) 892 
§ 625. PROCESS. 
$ 627. ——- AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
627(1)—Statute requiring deposit with superintendent of insurance of appointment in 
writing of attorney in state upon whom service may be had applied to mutual benefir 
health and accident association. Boyle v. Mutual Benefit Health & Accident Ins. 
Co. (Ohio) ; 


(2). Service on insurance commissioner or other official. 
627(2)—In injured persons’ suits on automobile liability policy against foreign insurance 
company authorized to transact business within state, service on insurance commissioner is 
sufficient. Medico v. Employers’ Liability Assurance Corporation. (Me.) 588 


627(2)—Statute requiring appointment of attorney in state upon whom service of process 
may be had does not require or contemplate that superintendent of insurance shall be 
appointed. Written appointment by mutual benefit health and accident association of 
superintendent of insurance as attorney upon whom service could be had had no 
official status in department files of which superintendent’s successor was bound to take 
notice. Insurance superintendent’s successor served with process under _ purported 
power of attorney executed by insurance association to predecessor, and who had no 
knowledge that power of attorney was on file when he was served, was but agent 
of insurance association under common-law rules of agency. Boyle v. Mutual Benefit 
Health & Accident Ass’n. (Ohio) 

627(2)—Where foreign insurer had failed to appoint insurance commissioner as agent for 
service of process, service upon secretary of state was sufficient to obtain jurisdiction 
of insurer. Minton v. Minton et al. (Okla.) 1414 


€27(2)—Insurance commissioner, as agent by appointment of foreign insurance company, 
is agent for the whole state, on whom process, running from any county, may be 
served without regard to location of company’s rincipal office or place of business or 
of place where action arose. Repeal of act designating insurance commissioner as 
agent of foreign insurance company did not revoke such appointment. Cartmell et al. 
v. Mechanics’ Ins. Co. (Tenn.) 
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§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. — FORM AND REQUISITES IN GENERAL. 
(1). In general. 

629(1)—Complaint on life and disability insurance policy alleging plaintiff became totally and 
permanently disabled within meaning of policy and continued so, of which defendant had 
notice, held not demurrable. Jefferson Standard Life Ins. Co. v. Simpson. (Ala.) 

629(1)—-Counts of complaint on fire policy in Code form held not demurrable. American 
Ins. Co. v. Millican. (Ala.) 

€29(1)—Allegation of complaint in action on life insurance policy that amount claimed is 
due thereon implies that policy was in force at time of assured’s death. Metropolitan 
Life Ins. Co. v. James. (Ala.) 7 

629(1)—Complaint held to state cause of ac 
tions that plaintiff’s estoppel to assert waiver of their failure to supply proof of loss 
and incumbrance of insured property by chattel mortgage, rendering policy void, affirm- 
atively appeared. Ruffino et al. v. Queen Ins. Co. of America. (Cal.) 

629(1)—Petition on policy allegedly substituted by insurer for policy on 
son with assurance that policy, although in name of another would still be on son’s life, 
held insufficient because not showing plaintiff had policy of insurance on life of son at 
time of son’s death. Robinson vy. National Life & Accident Ins. Co. (Ga.) : 

629(1)—In suit by guest, general allegation that host and his named insurer were justly 
indebted to petitioner in solido in specified sum stated no cause of action against 
insurer. Brooks v. Norris et al. (Ia.) : ; Sr ; 

629(1)—Petition by beneficiary for loss of insured’s life, secking to recover indemnities 
payable under special automobile accident policy which accrued during insured’s life 
and which were payable to insured, held subject to general demurrer, in absence of 
allegation showing whether insured died testate or intestate, whether he left any heirs 
other than plaintiff, or whether there was any administration pending 
or necessity therefor. Maryland Casualty Co. v. McGill. (Tex.) 

629(1)—Insured’s declaration against motortruck liability insurer held to state cause of 
action for full amount of judgment paid to party, though greatly in excess of policy, 
on theory of bad faith of insurer in settlement negotiations and in failing to settle 
while it had opportunity before injured party’s suit. Noshey et al. v. American 
Automobile Ins. Co. (U. S.) f ta 3 heel SAVE ETE 

§ 631 SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 

Pact F* 

631—Petition on policy held not specially demurrable because not having copy of policy 
attached, where petition alleged that defendant insured through its authorized agent, 
tore policy up without petitioner’s consent. Industrial Life & Health Ins. Co. v. Young. 
(Ga.) 

631—Application, copy of which is attached to declaration on life policy, is deemed part of 
plea alleging traudulent misrepresentations, and application, if conflicting with plea, 
controls. Columbian Mut. Life Ins. Co. v. Harrison. (Miss.) 

§ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 

(1). In general. 

634(1)—-In action on fire policy, insured may plead general performance of terms and 
conditions of policy. Home Ins. Co. of New York v. Tavlor et ai. (Colo.) 1015 

634(1)—Limitation in windstorm policy of time for bringing action for loss being applicable 
to mortgagee, it was condition precedent to his recovery requiring him to allege affirma- 
tively compliance with its terms or to plead waiver thereof. Howe v. Mill Owners’ 
Mut. Fire Ins. Co. of Iowa. (N. : ho seraktan ; 

634(1)—That petition did not recite payment of initial premium on life policy did not 
preclude recovery, since prepayment of first premium is not always condition precedent 
to commencement of risk. Guardian Life Ins. Co. of America v. Vester. (Ohio) 

§ 635. —— LOSS AND CAUSE THEREOF. 

€35—Petition to recover disability benefits under life policy alleging disability in language 
of policy held not demurrable. Rickey v. New York Life Ins. Co. (Mo.) 975 

635—Where fire policy excepting liability for loss caused by invasion, insurrection, riot, 
explosion, or ligthning was not attached to insured’s petition, and pleadings did not 
disclose existence of any exceptions, allegation in insured’s petition that ‘fire was of 
accidental origin was sufficient to support judgment for insured. Georgia Home Ins. 
Co. v. Trice et al. (Tex.) Pek Spe Ra SY Ot sR Re rie 

$ 638. NONPAYMENT. 

€48—Petition in action on life policy for disability benefits, merely alleging refusal of 
insurer to pay benefits or waive premiums after furnishing of proper proof, held 


insufficient to pay_support recovery of penalty and attorney’s fees for delay. Southlan 
Life Ins. Co. v. Dunn. 


( . .1282 

§ 639. —— ANTICIPATING 

639—Fact that injury resulted from cause exempting insurer under accident policy is 
generally affirmative defense to be alleged in answer rather than negatived in complaint. 
Complaint stated cause of action for accidental death benefit under life policies 
notwithstanding omission to negative exception whereby benefit would be reduced 
one-half. Sullivan v. Metropolitan Life Ins. Co. (Mont.) 

§ 640. PLEA, ANSWER OR AFFIDAVIT OF DEFENSE. 

1). In general. 

€40(1)—Plea, alleging that plaintiff in action on life insurance policy knew at time of 
asking delivery thereof to him that insured had been reported as drowned, and had 
been at place of drowning and seen parties dragging river for insured’s remains, but 
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purposely refrained from giving such information to defendant, which would not have 
delivered policy had it had such information, held not demurrable. Metropolitan Life 
Ins. Co. v. James. (Ala.) Se i 
640(1)—Pleading seeking to avoid insurance policy for fraud must allege facts, that such 
facts were untrue, were known by insured to be untrue, were made to deceive insurer, 
and that insurer relying thereon was deceived into issuing policy. To avoid insurance 
policy for misrepresentations of facts material to risk, pleading must allege that 
misrepresentations were intentionally and fraudulently made by insured, and_ that, 
acting according to usual customs, insurer would not have issued policy had it known 
facts. Answer alleging fire policy sued on was based on insured’s valuations in appli- 
cation, that insured knowingly and falsely represented property as unincumbered, that 
representations were material to risk, and that by reason of misrepresentations policy 
was void ab initio, failed to state valid defense. Citizens’ Ins. Co. v. Whitley. (Ky.) 
(2). Avoidance and forfeiture. 
640(2)—In suit on accident policy, defense of breach of condition must be affirmatively 
pleaded by insurer which has burden of establishing such defense. Powers et al. v. 
Loyal Protective Ins. Co. (Mich.) ; 
640(2)—In suit upon fire policy void hecause of breach of warranty against vacancy of 
insured premises, insurer could plead invalidity of policy without pleading tender of 
unearned premium on policy. Republic Ins. Co. v. Dickson. (Tex.) 
(4). Notice and proofs of loss. 
640(4)—In absence of insurer’s plea under oath averring insured’s failure to file proofs of 
loss within time stipulated in fire policy, statutory presumption that such proofs were 
filed is conclusive. London & Lancashire Ins. Co., Limited v. Higgins et al. (Tex.) 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 
641(1)—-Where insurer pleaded forfeiture of fire policy through execution of mortgage, 
replication alleging that mortgage covered insured’s homestead, and that wife’s separate 
acknowledgement of mortgage was not taken before officer having jurisdiction, so that 
mortgage was void, stated complete defense to plea of forfeiture. American Ins. Co. 
v. Millican. (Ala.) he ; ; 498 
641(1)—In action of assumpsit on health and accident policy, to plea setting up release 
under seal, plaintiff may, by reply, charge that release has been obtained by misrepre- 
sentation of matters collateral to instrument. Workman v. Continental Casualty Co. 
(W. Va.) 
(2). Estoppel and waiver. 
641(2)—Demurrer to replications alleging that, tornado insurer, by sending adjuster with 
full knowledge of matters relied upon as breach, which adjuster negotiated as to loss 
suffered and treated policy as in full force, waived provision that insurer should not 
be liable for damages from water whether driven by wind or not except under certain 
conditions, held properly overruled. Northern Assur. Co., Limited v. Stewart. (Ala.) 
€41(2)—In action on fire policy, where insurer pleaded insured’s failure to furnish proof 
of loss, execution of mortgages, and commencement of foreclosure proceedings, in 
violation of policy terms, insured’s replications held sufficient to show waiver with 
notice, through insurer’s agent. Replications alleging fire insurer’s general agent 
told insured he need not make proof of loss held defense to plea of forfeiture through 
failure to furnish proof of loss. Where fire insurance adjuster required insured to 
sign nonwaiver agreement and insured’s replications alleged waivers by adiuster and bv 
subsequent investigator, sustaining insured’s demurrers to insurer’s rejoinders setting 
up nonwaiver agreement, as regards replications alleging waivers by fire adjuster, held 
error, cured by charges eliminating any act of first adjuster as waiver. American Ins. 
Co. v. Millican. (Ala.) 
641(2)—Replications alleging that fire insurer’s agent told insured after fire that he need 
not make proof of loss stated sufficient defense to plea of forfeiture through failure 
to furnish proof of loss. Replications alleging that fire insurer’s agent accepted 
renewal premium with knowledge of alleged incumbrances on insured property stated 
defense to plea of forfeiture through violation of policy stipulations against incumbering 
property. American Ins. Co. v. Millican. (Ala.) 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(2). Plea, answer, or reply. 
643(2)—In action on fire policy, permitting defendant to amend answer to set up defenses 
of breach of warranty in use of premises other than dwelling and in change of 
possession with increase of fire hazard held not abuse of discretion, where plaintiff 
made no obiection and did not claim surprise. Vinik v. Niagara Fire Ins. Co. (N. J.) 
§ 645. ISSUES. PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—-Where insured pleads generally performance of terms and conditions of fire 
policy, insurer must affirmatively plead and prove breach of conditions it relies on. 
Where fire insurer affirmatively pleaded incumbrance of property contrary to policy 
and that insurer did not consent thereto, but failed to prove lack of consent, such 
incumbrance did not defeat liability. Home Ins. Co. of New York v. Taylor et al. 
(Colo.) : ‘ : ‘ ; 1015 
(3). Evidence admissible under pleadings. 
€45(3)—In action upon burial policy, objection to introduction of policy on ground that 
it was not document described in complaint held properly overruled, where it clearly 
appeared that instrument was drawn and furnished by insurer, who therein designated 
it as policy and referred to insured and beneficiary, and instrument showed upon its 
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face that it was a policy substance of which was correctly set forth in complaint. 

Jordan’s Mut. Aid Ass’n v. Asberry. (Ala.) ee Te ee ee a weaaee 657 

645(3)—In suit on life policy, where only issue respecting payment of premiums was whether 
second premium had been paid to local agent and no defense based on lack of entry 
was made, policy provision requiring premium payments not made at home office to 


be entered in premium receipt book held inapplicable. Life & Casualty Ins. Co. of 
Tennessee v. Palmer. (Ga.) 


52 
€45(3)—Life insurance application, containing insured’s statements that he had never con- 
sulted physician or been in hospital, and physician’s testimony, tending to show falsity 
of such representations, held incompetent in action on policy issued without medical 
examination, where no issue of fraud was tendered. Potts v. Life Ins. Co. of Virginia. sas 


645(3)—Insured 













v. Prudential Ins. Co. of America. (N. Y.) piel 119 


645(3)—Doctor’s testimony that assured was ill at time of certain treatments held properly 
excluded as immaterial to issue whether answers by assured in application for insur- 
ance constitute misrepresentations of facts material to risk. Anderson v. A®tna 
Life Ins. Co. (N. Y.) 


645(3)—Testimony of insured’s husband that insurer’s agent represented disability clause 
covered total disability from any cause, and testimony of former agent that he and 
other agents so interpreted the clause, held not admissible on ground of fraud of mis- 
representation not pleaded, especially where insured’s knowledge of the representations 
did not appear. Where disability clause of life policy was unambiguous and covered 
disability only from certain causes, testimony of insured’s husband that insurer’s agent 
represented clause covered total disability from any cause, and testimony of former 
agent that he and other agents interpreted the clause to cover any cause of disability, 


held inadmissible because violating parol evidence rule. Chapman v. Metropolitan Life 
Ins, Co. (CS. C) St ae 


645(3)—In action for disability benefits under life policy, insurer held not precluded from 
relying upon insured’s statement that disability occurred prior to life of policy because 
not specially pleaded, where insured pleaded provisions of policy and his compliance 
therewith, and insurer by general denial placed all of such matters in issue. Bank 
Sav. Life Ins. Co. v. Milan. (Tex.) “* 
(5). Variance. 
645(5)—Recovery would not be denied on life policy because of discrepancies in spelling 
names of insured and beneficiary and as to place of birth and height of insured where 
discrepancies were shown to be result of agent’s carelessness in preparing application 
and insured and deceased were shown to be same person. American National Ins. Co. 
v. B.. Gongales & Co. etal. (Pee). .c 6 sacs ed. eae a ose! Grea oe ; is a 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Life insurance contract in evidence in action thereon is presumed to have been 
duly executed by defendant, in absence of sworn plea of non est factum. Defendant’s 
pleas of non est factum in action on life insurance policy cast burden on plaintiff to 
show binding insurance contract. Metropolitan Life Ins. Co. v. James. (Ala.) . . 646 


646(1)—-Where life policy reserved to insured unexercised right to change beneficiary and 
provided that the beneficiary’s interest should vest in insured’s personal representatives 
if beneficiary predeceased insured, and beneficiary and insured were killed during same 
night, and insurer interpleaded insured’s administrator and beneficiary’s administratrix, 
insured’s administrator had burden to prove that beneficiary predeceased insured. 
Roberts v. Hardin. (Ga.) 

646(1)—Insurer has burden to prove that insured has other valid and collectible insurance 
on property, to obtain benefit of statutory provision for prorating loss by fire. 
Sargent v. American Ins. Co. of Newark, N. J. (Ia.) 184 

646(1)—In action on disability provision of policy burden held on insured to prove fraud 
inducing execution of release. Chipley v. National Life & Accident Ins. Co. (Mo.) .. 283 

646(1)—Where petition in action on life policy admitted that policy 
possession at time of suit, plaintiff did not make out prima facie case, by showing 
execution and delivery of policy and death of insured, but burden was on plaintiff to 
show policy was in force when insured died. There was no presumption of uncon- 
ditional delivery of life policy to soliciting agent on his own life where agent used 
policy in soliciting insurance and at time of suit on policy it was in insurer’s 
possession, and such possession was not explained. Presumption is that life policy 
would not be in insurer’s possession if it were in force. Gaines v. Berkshire Life 
Ins. Co. (Mo.) ; cviewidig alin eG Na eee Shank seine ; : 433 

€46(1)—Presumption of absentee’s death, founded on reasonable probability, must prevail 
against mere possibilities. Munson v. New England Mut. Life Ins. Co. of Boston. 
(Neb.) paste as naib np Rss mn pe area. Sm me Sivictn eee ae arama eine er ee 712 

646(1)—-Proof that insured was arrested for non-support held insufficient to rebut presump- 
tion of death from seven years’ absence, unheard of, where he gave bail and no 
further proceedings were had during twenty-two months he lived with mother. In action 
on life policy, insurer had duty of producing either by argument or evidence, defense 
to operate successfully against presumption of death arising from seven years’ absence 
of insured unheard of. Wiggins v. Western & Southern Life Ins. Co. (Pa.) ....1422 
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(2). Avoidance and forfeiture—Insurance of property. 
645(2)—In insurance case, burden of proving forfeiture lies strongly against defendant. 
Broo'’’s Transp. Co., Inc. v. Merchants’ Mutual Casualty Co. (Del.) 
646(2)—Burden of proving insurer’s affirmative defenses that incumbrances had been placed 
on insured property remained on insurer though burden of evidence may have shifted 
to insured requiring them to present evidence to meet presumption raised by proof of 
signing, acknowledging and recording mortgages. Hoover et ux. v. First American 
Fire Ins. Co. of New York. (Ia.) 
€46(2)—Insurer had burden of proving that ownership of insured, under fire policy, was 
not sole and unconditional. Scottish Union & National Ins. Co. v. Mundy. (Ky.) 
t46(2)—In suit on fire policy providing for forfeiture in case of vacancy of more than 60 
days, insurer had burden to prove vacancy. Home Ins. Co. of New York v. Steinberg. 
(Ky.) : 
646(2)—Burden 
insured premises or that fire hazard was increased contrary to fire policies. Knight 
v. Boston Ins. Co. (N. J.) 
(3). — Life and accident insurance. 
646(3)—Life insurer has burden to show that false and material representations inducing 
issuance of policy were made by insured knowingly and willfully and with intent to 
deceive insurer. National Life & Accident Ins. Co. v. Threlkeld. (Ark.) 
646(3)—In suit on life policy, where insurer categorically denied allegations that policy 
was issued and premium accepted while insured was in good health, plaintiff had burden 
to establish allegations by preponderance of evidence. Life & Casualty Ins. Co. of 
Tennessee v. Palmer. (Ga.) ; 5 ; ex6rgt a cians 
646(3)—Burden of proof is on insurer to establish misrepresentations material to risk, 
to avoid payment under life policy. Ford v. Commonwealth Life Ins. Co. (Ky.) 
646(3)—Falsity and materiality in representations in application for accident and health 
insurance having been established, insured had burden of proving lack of complicity 
on his part where agent knowing facts filled out application. Commercial Casualty 
Ins. Co. v. Schmidt. (Md.) 3 
646(3)—After beneficiary made prima facie case in suit on life policy, insurer had burden 
to prove defense that insured was ruptured when policy was issued and that this 
condition was misrepresented in application and contributed to cause his death. Streeter 
v. Washington Fidelity National Ins. Co. (Mo.) 
646(3)—In action on life policy, defendant had burden to make case for jury on_ its 
theory that suicide by insured resulted from state of health as to which insured had 
made misrepresentations in application. Bell v. Kansas City Life Ins. Co. (Mo.) 
646(3)-——To maintain action at law on life policy, plaintiff must prove compliance with 
contract of insurance cr waiver thereof by insurer. Krajewski v. Prudential Ins. Co. 
of America. (R. I.) 
$46(3)—Burden was on insurer seeking to have life policies canceled for fraudulent 
representations or concealment by insured to show that insured was not in good health 
at time of applications and delivery of policies. Interstate Life & Accident Co. v. 
Potter. (Tenn.) 
(4). Payment of premiums. 
646(4)—Defense of insurer that membership certificate insuring against accidental injury. 
had terminated before accident because of member’s failure to pay assessment after due 
notice thereof held affirmative defense, and burden of proving such defense bv fair 
preponderance of evidence rested on insurer. Seufert v. Commercial Travelers’ Mutual 
Accident Ass’n of America. (N. Y.) 
(5). Estoppel and waiver as to avoidance or forfeiture. 
5)—Where insurer, with knowledge of rieht to insist on forfeiture, requires furnishing 
of proofs of death, intention to waive forfeiture is presumed, in absence of circum- 
stances to contrary, and insurer is estopped to plead forfeiture. Grand Lodge Colored 
Knights of Pvthias of Texas v. Green. (Tex.) 
(6). Risk and cause of loss in general. 
€46(6)—Burden was on beneficiary, suing on life insurance policy, to prove that assured 
died within life of policy. Use of words “due on the policy’ in complaint casts burden 
on beneficiary, suing on life insurance policy, to show that insured died within period 
covered thereby. Burden was on plaintiff in action on life insurance policy to prove 
material averments of one or more counts of complaint, alleging in first count that 
assured died on or about certain day and in remaining counts that he died on or about 
such day “during the existence of * * * said policy.’”” Burden was on plaintiff in 
action on life insurance policy, delivered to him on his payment of premium after 
day on which insurer alleged that insured died, to show that he died within life of 
policy. Metropolitan Life Ins. Co. v. James. (Ala.) ; 
€46(6)—Former employee suing for disability benefits, under emplover’s policy covering 
employees, must establish by competent, relevant evidence that he was totally, per- 
manently disabled by disease commencing before discharge. Equitable Life Assurance 
Society of United States v. Merlock. (Ky.) 
646(6)—Insured, to recover total disability benefits under group, accident and health policy, 
must prove he became totally and permanently disabled during effective period of 
policy. Equitable Life Assur. Soc. of the United States v. Arrowood. (Ky.) 
645(6)—Under industrial life policy exempting insurer from liability if death resulted from 
particular disease or practices, insurer had burden of establishing exemption. Gaines v. 
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646(6)—Insured’s administratrix suing on accident policy had burden of proving that 
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insured’s death was occasioned by external, violent, and accidental 
v. Progressive Assurance Co. (Minn.) ; Bene 273 
€46(6)—Insurer, defending action on fire policy on ground of incendiarism by insured, had 


a; proving insured was guilty of arson. Barich v. Pennsylvania Fire Ins. Co. 
(Minn. 


646(6)—Beneficiary, 
his death but casual connection between accident and death. Maller 
Benefit Health & Accident Ass’n. (Mo.) 7 : 

646(6)—In suit on accident policy excepting injuries, intentionally inflicted on insured by 
another, insurer had burden of proving its affirmative defense of such exception. Bibbs 
v. Fidelity Health & Accident Co. (Mo.) ‘ 1270 

€46(6)—-Beneficiary suing on automobile accident poli 


evidence that insured was dead and that death resulted solely from bodily injuries 


means. Sleeter 


v. Mutual 
553 


effected as provided by policy. Grandgenett v. National Protective Ins. Ass’n. (Mo.)..1465 
In action on ‘accident policy insuring against disability or death resulting directly 
of all other causes from bodily injuries sustained through external, 
that the idiosyncratic 


( ; ultimately to 
not a disease. McMartin et al. v. Fidelity & Casualty Co. of New 


€46(6) 
and independently 


violent, and accidental means, burden was on plaintiff to show 


condition of insured’s body upon which the accidental injury impinged 
cause death was 


York. (N. Y.) 
(7). —— Suicide. 

646(7)—Presumption is that insured’s death was not suicidal. Andrews v. Provident Life 
& Accident Ins. Co. (La.) ; Phe eae 

646(7)—-Presumption exists that insured did not commit suicide. Powers et al. v. Loyal 
Protective Ins. Co. (Mich.) ore , aaa oe 

646(7)—In action on life policy, there is rebuttable presumption against suicide by insured; 
hut such presumption can be overthrown by preponderance of evidence. Bell v. Kansas 
City Life Ins. Co. (Mo.) P Oe ARYL. Uakeeme , na cones 

646(7)—While proof of incentive for insured to commit suicide is unnecessary to defeat 
recovery on life insurance policy because of his suicide, presumption is against suicide. 
Instruction that plaintiff, in action on life insurance policies for accidental death bene- 
fits, was bound to prove that insured’s death was due to accident and entitled to pre- 
sumption against suicide and that burden of producing evidence of suicide was on 
defendant, if fair weight of evidence satisfied jury that death was accidental, held 
correct. Party alleging suicide as defense to action on life insurance policies for acci- 
dental death benefits must prove it; mere fact of death in unknown manner creating no 
legal presumption of suicide. Walters v. Western & Southern Life Ins. Co. (Pa.) 

646(7)—Defense to action on insurance policy, containing provision avoiding it if insured 
commits suicide, that loss was due to cause or risk specifically excepted in policy, 
is affirmative one, on which defendant has burden of proof, where plaintiff makes 
out prima facie case. Watkins v. Prudential Ins. Co. of America. (Pa.)......... 1478 

646(7)—In action on accident policy, there is judicial presumption against insured’s death 
hy suicide. Ocean Accident & Guarantee Corporation, Limited v. Schachner. (U. S.) 816 

646(7)—In action on accident policy, presumption obtained that insured, falling from win- 
dow, did not commit suicide. Connecticut General Life Ins. Co. v. Maher. (UU. S.) 1075 

(8). Extent of loss and liability of insurer. 

646(&)—Total disability, not in fact permanent, is presumed to extent of continuance thereof 
after first three months, where life policy providing for disability benefits provides 
for presumption of permanency after three months’ continuance. New York Life 
Inn, Co.-v. Gann. <Ky:). ... 

646(8)—In suit to recover for total 
had burden of proving total and permenent disability within terms stipulated 
policy. Etna Life Ins. Co. of Hartford, Conn. v. Gullett. (Ky.) 


646(8)—As respects double indemnity jurors could consider probability against suicide 
on even balance of evidence as between accidental death and suicide in action on 
insurance policies, but such probability was without force of fact in evidence. General 
probability against insured’s suicide did not shift burden of producing evidence to 
defendant in action for accidental death indemnity. Burden was on plaintiff in action 
for accidental death indemnity under life insurance policies to prove that insured’s 
death was caused through external, violent, and accidental means. Necessary element 
of insured’s accidental death was not supplied by presumption against svicide in action 


for accidental death indemnity. Respective numbers of deaths from accident and suicide 
is not so decisively balanced against probability of death as to harden inference 
against suicide into “presumption of law” shifting burden of proof to defendant in 
action on policies insuring against accidental death. There can be no presumption 
as between accidental death and suicide of insured in action on policies covering 
accidental death except as result of suicide. Verdict should be for defendant in action 
for accidental death indemnities under life insurance policies, where evidence on issue 
whether death was caused by accidental means or suicide, excepted by policies, is 
evenly balanced. Watkins v. Prudential Ins. Co. of America. (Pa.) .1478 


646(8)—Insured had burden to show insured building was total loss. Republic Ins. Co. 
v. Hale et al. (Tex.) 


646(8)—Plaintiff, in actions to recover double indemnity under life insurance policies, 
held to have burden to prove that insured’s death resulted from bodily injuries 
independently and exclusively of all other causes. Insurers, in actions on double indem- 
nity clauses in life insurance policies, held to have burden to establish that insured’s 
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death resulted directly or indirectly from, or was contributed to by, bodily or mental 
infirmity or disease. Crumlish v. Mutual Life Ins. Co. of New York. (U. S.) 
646(8)—In action for double indemnity provided in life policy for accidental death, suicide 
will not be presumed from mere fact of violent death. In action for double indemnity 
provided in life policy for accidental death, presumption against suicide is overcome 
if preponderance of evidence is consistent with theory of suicide and inconsistent with 
any reasonable hypothesis of death by accident. . le. 
CU. Bi) : 
(11). Payment or discharge of insurer. 
11)—In administratrix’ action on life insurance policy, insurer held to have burden to 
prove that release of liability under policy was executed by insured during his lifetime 
and burden continues until end of case. Where insurer, in action on life insurance 
policy establishes execution of release by insured, burden is en plaintiff to establish 
that release was invalid because of fraud perpetrated on insured. In administratrix’ 
action on life insurance policy wherein insurer asserted release of liability and plaintiff 
alleged fraud in obtaining release, plaintiff held to have burden to prove that execution 
of release was obtained by statements that were false and known to be false. Admin- 
istratrix suing on life insurance policy cannot complain on ground that she could not 
carry burden of proving that release of liability under policy wes obtained by fraud, 
because agent of insurer was only witness present when release was signed, especially 
where agent was extensively cross-examined. Vande Stouwe v. Bankers’ Life Co. (Ia.) 
§ 647. ADMISSIBILITY OF EVIDENCE. 
$ 648. —— IN GENERAL, 
(1). In general. 
648(1)—In suit on automobile liability policy, issued in conformity with statute authorizing 
commissioner of motor vehicles to require of persons previously concerned in accident 
proof of financial responsibility, permitting plaintiff to show that insured had had a 
previous accident involving damage to property held proper. Steliga v. Metropolitan 
Casualty Ins. Co. of New York. (N. J.) 1124 
€48(1)—In action on group policy evidence that insured, a young unmarried woman, was 
in unfortunate physical condition on day she was laid off and that other young women 
in same condition were temporarily laid off about the same time and that it was custom 
of mill not to work women in that condition held properly admitted, where insurance 
contract placed it in discretion of employer to elect that temporarily laid off or tem- 
porarily disabled should be considered in employment of employer during such period. 
Powell v. Equitable Life Assurance Society of United States. (S. C.) .1227 
648(1)—In action on disability clause of life policy, letter from insured’s attorney to 
insurer, demanding payment, held admissible as basis for recovery of statutory penalty 
and attorney’s fee. Where insured’s attorney wrote to insurer, demanding payment, 
reply denying liability held admissible to show demand and refusal to pay as_ basis 
for recovery of statutory penalty and attorney’s fee, reply not being “offer of compro- 
mise.” Pacific Mut. Life Ins. Co. of California v. Berryhill. (Tex.) 744 
648(1)—In action on life policy, evidence as to what would be reasonable attorney’s 
fees held properly admitted. American National Ins. Co. v. B. Gonzalez & Co. et al 
1233 
648(1) } 
not made part of policy, is inadmissible. Workman vy. Continental Casualty Co. (W. 
Va.) ae Ay eras se, 1 
$ 650. 
550—Where insured was not examined bv phvsician before issuance of industrial life 
policy. and copv of application was not attached to policy, statements. if any, regarding 
apnlicant’s health at time of apnlication. and application itself, held inadmissible in 
suit on policy. McBride v. Acme Industrial Life Ins. Soc. (La.) 
$ 651. - POLICY OR OTHER CONTRACT. 
(3). Admissibility of policy in evidence. 
651(3)—Witness’ testimony as to seeing insured after delivery of life inurance policy 
sued on to plaintiff held sufficient te warrant admission of policy in evidence as against 
objection of defendant, filing pleas of non est factum, that insured died before 
delivery of policy. Metropolitan Life Ins. Co v. James. (Ala.) = areas 
§ 654. - PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(1). Insurance on property. 
€54(1)—Where fire policy covering truck required that unconditional title be in the two 
assured except as stated in policy, exclusion, in action on policy, of certificate of 
title by one assured who swore that he alone owned truck, held error. Ronca et al. v. 
British & Foreign Marine Ins. Co., Limited, of Liverpool, England. (Pa.) 1131 
§ 654%. —— PAYMENT OF PREMIUMS. , 
65414—In action under disability clause of life policy for disability from insanity, exclusion 
of testimony whether insured was mentally incapable of knowing insurance premium was 
due held not error, since to defeat disability claim he must have been able to carry on 
ordinary affairs of life with mind capable of sustained effort. Missouri State Life Ins. 
Co. et al. v. Case. (Ark.) 4 : 
65414—In action on life policy on theory that general agent extended credit for premiums, 
testimony respecting general agent’s statement that he was taking care of premiums 
held inadmissible. Gaines v. Berkshire Life Ins. Co. (Mo.) 
§ 655. FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—Where insured was not examined by physician before issuance of industrial life 
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policy, and copy of application was not attached to policy, statements, if any, regarding 
applicant’s health at time of application, and application itself, held inadmissible in 
suit on policy. McBride v. Acme Industrial Life Ins. Soc. (La.) eho, : 959 

655(2)—In suit to cancel life policies for fraudulent representations in application, testimony 
respecting insured’s good character held admissible, since charge against insured 
involved moral wrong. Interstate Life & Accident Co. v. Potter. (Tenn.) 141 

655(2)—Medical testimony, including testimony of doctor performing autopsy showing that 
disease immediately causing death existed for relatively short time and contradicting 
insurer’s testimony that insured had certain disorders and fraudulently concealed 
existence thereof, held admissible especially where insurer introduced autopsy report. 
In determining whether application for life policies stating that insured had not been 
attended by physician constituted attempt to deceive, attendance by physician for any 
slight temporary complaint held properly excluded from jury’s consideration under 
evidence. Medical examiner’s knowledge of fact, not mentioned in application for life 
policies, that insured had been consulting with certain physician and had been X-rayed 
by another, held properly considered by jury in determining whether insured answered 











falsely intending to deceive. Prudential Ins. Co. of America v. Winn. (U. S.) 1170 
$ 658. - - LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 


658—In action on tornado policy, testimony of insured’s wife regarding manner in 
storm affected furniture, and fact that veneering came off, held admissible. 
Assur. Co., Limited v. Stewart. (Ala.) 


which 
Northern 


166 
658—Where insurers defended action on fire policies on ground that insured caused his 
brother to set fire, permitting revolver found in path, which insured’s brother took 
when fleeing from scene of arson, to be introduced in evidence, held not error. Zane 

v. Home Ins. Co. of New York et al. (Minn.) 794 


658—Evidence that insured and others were carrying clothing to car on day after fire 
held inadmissible, in action on fire policy, to show insured burned or procured burning 
of building. McLain et al. v. Atlas Assurance Co., Limited. (Mo.) 210 

658—Circumstantial evidence is admissible in action on fire policy to establish defense of 
incendiarism. Where action on fire policy is defended on ground of incendiarism, 
every act and circumstance offered to prove fraudulent burning must contribute some- 


thing to proof of that fact. Weiner v. A%tna Ins. Co. (Nebr.) ; 1505 
§ 659. - - DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 


(1). In general. 


659(1)—Testimony in action on insurance policies for total permanent disability payments 
that insured was drawing pension for certain diseases held inadmissible as tending 
merely to establish doubtful inference that his disability originated before dates of 
policies. Jefferson Standard Life Ins. Co. v. Hurt. (Ky.) ; os 
659(1)—Circumstantial evidence in suit en life insurance policy issued by fraternal 
held sufficient to establish death of insvwred, who disapneared. Clav et al. v. 
Grand Ledge, No. 21, Grand United Order of Odd Fellows of Touisiana. (La.) 
659(1)—In action on life insurance policies, physician’s certificate and statement of attend- 
ing physician at death, whether procured by beneficiary or insurer, held admissible 
in view of proof of death. Winiarski v. John Hancock Mutual Wife Ins. Co. (N. VL) 438 
659(1)—In action on policy which provided that where insured had been wholly disabled 
so as to be unable to work for period of not less than three consecutive months, he 
was entitled to recover, even though not permanently disabled, correspondence between 
insurer and insured was admissible as proof of such disability. Levine v. Travelers’ 
Ins. Co. NEE AE EPEC PE PIED BT LO ee ee oe oa 1470 
















violent, and accidental means causing insured’s death within insurance policies sued on, 
is admissible. Watkins v. Prudential Ins. Co. of America. (Pa.) 1479 
659(1)—Th actien on heneficiary nolicv for disability from sickness resulting in continuous 
total loss of business time as manager of tailoring store, evidence as to what insured’s 
duties had been and how much of his time had been ecccupied in nerformarce of duties 
held properly admitted. as aginst centention that evidence wos ‘r-elevant and tended 
to vary terms of written instrument. Cass v. Pacific Mutvol Life ns. Co. of Cali- 
fornia. (S. D.) 
(2). Suicide. 
659(2)—Coroner’s death certificate stating cause of death as suicide by hanging without 
using word “probably,” and which was not signed and certified by informant or by 
undertaker, held inadmissible in action on life policy where insurer interposed defense 
of suicide. Statute making certificate of death admissible as presumptive evidence held 
to relate only to facts contained in certificate, and not to statement by coroner that 
cause of death was suicide by hanging. which was opinion or conclusion necessarily 
founded on hearsay. Morton v. Equitable Life Ins. Co. of Towa. (Ta.) 678 
659(2)—-In suit on accident policy excepting death by suicide, coroner’s certificate of suicide 
held properly excluded as his ex parte conclusion. Powers et al. v. Loyal Protective 
Ins. Co. (Mich.) 270 
659(2)—In action upon accident policy for insured’s death from stab wounds, plaintiff's 
statement in proof of claim that information as to witnesses to accident was obtainable 
from district attorney held not to authorize admission of celf-serving confession of 
person accused of murder of deceased. Meyer v. Metropolitan Life Ins. Co. (N. Y.) 1098 
659(2)—In action on accident policy with defense of suicide, where insured’s dving declara- 
tions described alleged robber, evidence that witnesses shortly before shooting were 
accosted in vicinity by man resembling described robber held admissible in corrobora- 
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tion. Security Savings & Trust Co. v. Commercial Casualty Ins. Co. (Ore.) 1099 


659(2)—In action on accident policy for insured’s death from asphyxiation, rejection of 
of evidence that person, thought to be beneficiary, telephone police station immediately 
after insured’s death stating that insured had killed himself, held not error, where 
there was practically no evidence of suicide. Evidence that coroner’s jury assembled 
immediately after death returned verdict of suicide which verdict could not be found, 
held properly rejected in action on accident policy. Ocean Accident & Guarantee 
Corporation, Limited v. Schachner. (U. S.) 

§ 660. VALUATION OF PROPERTY. 

660—In action on tornado policy, insured’s wife held properly permitted to testify regarding 
value of furniture before and after windstcrm. Northern Assur. Co., Limited v. 
Stewart. (Ala.) 

669—In action on fixed-value fire insurance policy covering building partially destroyed by 
fire, testimony showing sound or actual value of building at time of fire held inad- 
missible. Fowler et al. v. Merchants’ Fire Assurance Corporation. (S. C.) 

§ 661. ——- AMOUNT OF LOSS. 

661—In suit upon fire policy, evidence of original cost of burned building to show amount 

of loss held properly excluded. Royal Ins. Co. v. Ward et al. (Ky.) 

661—In action on fixed-value fire insurance policy covering building partially destroyed | 

fire, evidence showing cost of repairs for purpose of determining extent of loss he 

inadmissible. Fowler et al. v. Merchants’ Fire Assurance Corporation. (S. C.) 

662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 
662(1)—In action on life and disability policy, letter of insurer’s counsel calling on plaintiff 
to submit to medical examination held irrelevant and immaterial, where plaintiff was 
not in default under policy for not obeying demand. Jefferson Standard Life Ins. 
Co. v. Simpson ( Ala.) 
562(1)—-Agreement of agent of insurer and insured doctor that insurer would pay 75 per 
cent. of maxin ompensation for disability if doctor resumed practice or pay for 
total disability if doctor did net, held admissible on issue of whether insured had been 
paid according to policy. Fidelity & Casualty Co. of New York v. Bass. (Ky.) 1088 
662(1)—Letter from plaintiff in action on railway employees’ group insurance policy to 
chief of railway company’s insurance department, describing plaintiff’s disability, held 
admissible to show that proof of disability was furnished. Atlantic Life Ins. Co. v. 
Equitable Life Assurance Society of United States. (U. S.) Baus 
—— ESTOPPEL OR WAIVER. 
sured under group policy could prove that he never received blanks on w 
impart information concerning his permanent total disability, Metropolitan Li 
Co. v. Harper. (Ark.) 
664—In action on life insurance policy wherein beneficiary asserted that insurer waived 
condition requiring insured to be in good health when policy became effective, and that 
insurer was estopped to repudiate contract for breach of good health condition, testi- 
mony showing insurance agent’s knowledge of insured’s illness at time of delivery 
of policy held not inadmissible under parol evidence rule. In action on life insurance 
policy, wherein beneficiary asserted that insurer waived provision requiring insured 
to be in good health when policy became effective, and that insurer was estopped to 
repudiate contract for breach of good health condition, excluding testimony tending 
to show insurance agent’s knowledge of insured’s illness at time of delivery of policy 
held error. MacKay v. A&tna Life Ins. Co. (Conn.) 
€€4—Proof of waiver of forfeiture is readily admitted in 
which forfeiture is claimed. Brooks Transp. Co., Inc. v. Merchants’ Mutual Casualty 
Co. (Del.) ; 
In action on fire policy, evidence of knowledge of insurer’s agent, regarding existence 
of incumbrances received eight months after issuance of policy held inadmissible, where 
agent was not acting for insurer when receiving such knowledge. Citizens’ Ins. Co. 
v. Whitley. (Ky.) ae ‘ 
664—Evidence that insurer’s agent, three months after delivery of policy requested represen- 
tative of another company to arrange for additional insurance held inadmissible to 
establish waiver by insurer of provision prohibiting additional insurance, where policy 
limited power of agents to waive provisions. National Union Fire Ins. Co. of 
Pittsburgh, Pa. v. Menke. (Md.) 

64—In action on accident policy, insurer’s offer to unconditionally pay compensation to 
insured for one week’s total disability held competent evidence on question whether 
failure to give required notice of accident was waived by insurer. Paetz v. London 
Guarantee & Accident Co., Ltd. (Mo.). cower 

664—In suit on automobile policy wherein insurer contended policy was rot delivered, 
evidence showing notice of cancellation and collection of earned premium after accident 

held admissible. Gelezis v. Preferred Accident Ins. Co. of New York. (N. J.) 34 

In injured employee’s action against employer's liahility insurer after judgment against 
emplover, where employee claimed that insurer had waived defense of illegal employ- 
ment by defending action against employer, exclusion of nonwaiver agreement between 
insurer and emplover, executed before trial of action against employer, held prejudicial 
error. Caiola v. 7Aitna Life Ins. Co. (N. T.) 1144 
664—In action on policy containing total disability clause, correspondence between insured 

and insurer should have been admitted as some proof of waiver of further proof of 
total disability. Levine v. Travelers’ Ins. Co. (N. Y¥.) ......-cc cece cee vcnes 
664—In actions on life policies, testimony of insured’s physician that disease was obvious 
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at time insured was examined by insurer’s medical examiner held admissible on question 
of waiver of existence of disease though, in written applications, insured had agreed 
that insurer’s rights could not be waived by agent and that no oral waiver should be 
valid, and in such case question of waiver was for jury. 
Assurance Society of United States. (S. C.) 1429 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665(1)—In suit on fire policy which plaintiff teok out on property which he was repurchas- 
ing, evidence authorized finding that plaintiff was party to insurance c ract with 
insurable interest in property insured, notwithstanding indorsement on policy stating 
that title to property insured had been transferred to vendor subject to resale agree- 
ment between vendor and plaintiff. Hagan, for use, ete. v. Hudson Ins. Co. (Ga.) 

665(1)—In action on fire policy, proof that insured had recovered judgment on another 
policy and that other insurance company was solvent held insufficient to establish 
existence of other valid and collectible insurance on premises within statutory provision 
for prorating loss, where appeal was pending from that judgment. Sargent vy. American 
Ins. Co. of Newark, N. J. (Ia.) ; : ra 

665(1)—Evidence held sufficient to sustain verdict for insured in suit on fire policy for 
damage to dwelling house. Home Ins. Co. of New York v. Steinberg. (Ky.) 

665(1)—-Evidence held to show that purchaser of land, on which there was house belonging 
to another than vendor, was purchaser in good faith and took title to house, as regards 
insurable interest of holder of lien for materials furnished builder of house. Davis- 
Wood Lumber Co., Inc. v. Insurance Co. of North America et al. (Ia.) 1030 

€65(1)—Plaintiff, in suit on life policy, makes prima facie case by introducing policy, 
which shows plaintiff is beneficiary, and by proving death of insured while policy was 
in force. Streeter v. Washington Fidelity National Ins. Co. (Mo.) 427 

665(1)-——Evidence in original beneficiary’s action on life policies established that insured had 
legal capacity to contract at time he changed beneficiary. Dunravant vy. Mountain 
States Life Ins. Co. (Mo.) ‘ Ras ; 91 

665(1)—Evidence established that insurer’s consent to assignment of fire policy was not 
given before fire, and that consent given after fire was not given with knowledge of 
fire. Connolly v. Providence Washinetcen Ins. Co. et al. (Nebr.) 216 

665(1)—In action on credit indemnity policy covering losses on sales of goods shipped to 
debtors having specified mercantile rating, evidence sustained finding that actual 
transaction was sale and delivery to building owner who had required rating, not to 
general contractor who had no rating, warranting recovery on policy. United Marble 
& Tile Co. v. American Credit-Indemnity Co. of New York. (Pa.) 

665(1)—In suit for fire loss on automobile, evidence that insurer’s local egent told insured 
to repair automobile, and that agent agreed that amount of repairs to be charged 
to insurer, held to establish liability of insurer and hence insured’s failure to prove that 
automobile was insured against fire loss was immaterial. Lloyds America et al. v. 
Poe. (Tex.) oe 609 

665(1)—-Expert opinion evidence must be based upon conceded or proved facts, and naked 
opinion based on mere conjecture, does not rise to dignity of evidence, especially 
when it conflicts with conceded physical facts. Atlantic Life Ins. Co. v. Vaughan. 
(Oi) aks. 1437 

665(1)—Evidence held to sustain finding that insured without duress assigned life policies 
in payment of costs of keeping him at old persons’ home, precluding recovery by 
beneficiary, notwithstanding policies were sent to beneficiary subsequent to assignment, 
where reasonable amount of proceeds of policies was reserved in assignment for 
payment of funeral expenses. Record held to show that assignment of life policies 
was delivered, precluding beneficiary in possession of policies from recovering thereon. 
Montgomery v. Locomotive Engineers’ Mut. Life & Accident Ins. Ass’n. (Wyo.) 

(2). The contract. 

665(2)—Evidence sustained verdict that insurer, through its agent, made oral contract of 
renewal motortruck collision insurance. On issue whether oral contract of renewal 
motortruck insurance provided for collision insurance. evidence sustained verdict that 
collision coverage of earlier policy had not been canceled. Schmidt v. Agricultural 
Ins. Co. et al. (Minn.) ocd area oa ts 338 

665(2)—Evidence in action on fire policy held sufficient to show that policy was written 
by defendant’s agent and issued by defendant. AStna Ins. Co. v. Lester et al. (Miss.) ..1039 

665(2)—Where agent of insurer required to make written application and undergo physical 
examination to obtain employment took out disability insurance with insurer on basis 
of application, application was in legal effect “application for insurance,’’ and hence 
failure of insurer to delivery copy of application to agent with policy precluded insurer 
from showing in suit on policy that agent’s disability was caused by disease contracted 
before policy was issued. National Life & Accident Ins. Co. v. Prather. (Miss.) 

665(2)—Evidence in beneficiary’s action on life policies failed to establish that policies 
were taken out by beneficiary upon life of her husband. Dunnavant v. Mountain 
States Life Ins. Co. (Mo.) : ne ; Seiecats 

665(2)—Beneficiary’s lawful possession of life policy after death of insured prima facie 
sustains burden of proof by raising strong presumption that policy was legally delivered, 
and requires insurer to offer evidence of conditional delivery alleged. Eaton v. 
New York Life Ins. Co. (Pa.) ut dee 

665(2)--That barge owner paid for insurance is persuasive that he intended to protect 
barge against cargo damage. The John Russell. (U. S.) 

665(2)—Evidence showed as matter of law that employee was discharged, terminating insur- 


1664 





Topical Index 


LL 


ance under group policy, notwithstanding employer erroneously withheld future premium, 
where refund thereof was subsequently attempted by employer and consented to by 
employee. Bradley v. Prudential Ins. Co. of America. (U. S.) Fale ...1168 

605(2)—Existing Lloyd’s tornado policy for “specific insurance” with another specific 
insurance policy is warranty policy held, under the evidence, to continue as policy 
for “specific insurance” though policy for “monthly reporting insurance’ was sub- 
stituted as warranty policy on expiration of original policy for “specific insurance” 
named in warranty clause of Lloyd’s policy. Federal Intermediate Credit Bank of 
Baltimore v. Globe & Rutgers Fire Ins. Co. (U. S.)... erate a a . .1287 

665(2)—In action by beneficiary of accident policy for death of insured, evidence supported 
finding that insured had paid only three monthly premiums carrying policy to July Ist, 
and hence plaintiff could not recover for insured’s accidental death on July 7th. Frysh 
v. Commercial Casualty Ins. Co. of Newark, N. J. (Wis.) 

665(2)—In action on policy insuring against damages to trucks finding that plaintiff notified 
defendant of substitution of one truck for another before loss held contrary to pre- 
ponderance 
(Wis.) ; wibtdias dm eecetaletreenae . 1553 

(3). 

665(3)—In action by injured party against insurer for amount of judgment 
recovered against insured whose automobile liability policy required him t 
with insurer in securing evidence, evidence held not to show violation of co-operation 
clause by insured. Standard Surety & Casualty Co. of New York v. Jacxsor (Ark.) 

65(3)—Evidence in insurer’s suit to cancel life policies failed to establish insured’s 
alleged false representations regarding his health. but showed that msured answered 
truthfully questions asked by insurer’s agent and signed application without 


previously 


Oo co-operate 


owing 

that agent had inserted incorrect answers. United Fidelity Life Ins. Co. v. Taylor. 
(Ark.) 

65(3)—In action on life policy in which insurer claimed that insured willfully and know- 
ingly misrepresented physical condition with intent to deceive insurer, evidence held to 
show insured was in good health at time ot making application. National Life & Acci- 
lent Ins. Co. v. Threlkeld. (Ark.) 

65(3)—Evidence sustained finding that insured suffered total and permenent disability 
during life of policy providing for waiver of premiums on proof of such disabili 
Evidence sustained finding that notice of insured’s total and permanent disability was 
timely furnished to insurer. Illinois Bankers’ Life Assur. Co. et al. v. Lane et al 
(Ark.) 

5(3 Evidence showing letters, written by beneficiary under life policy containing dis- 
ibility clause, to insurer respecting reinstatement of policy held not to show that 
beneficiary had interpreted policy as having lapsed, or that she acquiesced in such 
interpretation. Missouri State Life Ins. Co. et al. v. Case. (Ark.) 

665(3)—Proof of simple temporary ailments suffered by insured several years before he 

made application for life policy, did not show falsity of his statement therein that 
he was in sound health. Parker v. Union Mut. Life Co. of Iowa. (lTa.) 
665(3)—Evidence held to establish, as matter of law, ‘that false representations, concerning 
cause of death of insured’s brother and regarding insured’s condition and medical 
consultation, which were material to risk, were made in application for life policy, 
precluding recove thereon. Ford v. Commonwealth Life Ins. Co. (Ky.) 
665(3)—Evidence established t applicant for life policy was not in sound health on date 
of application; hence insurer was not liable upon his death before policy was issued. 
Prudential Ins. Co. of rica v. Broughton. (Ky.) 
65(3)—Evidence held to show prima facie that insured had title to premises by adverse 
possession, entitling him to recover on fire policy as owner, where insurer introduced 
no evidence to contrary. Scottish Union & National Ins. Co. v. Mundy. (Ky.) 
665(3)—Evidence in suit on policy insuring race horses against death established that 
insured did not fail to have horse examined by competent veterinarians immediately 
after injury. Insurance Co. of North America et al. v. Hopper. (Ky.) . 
665(3)—In action on fire policy covering stock of merchandise evidence held not to sustain 
charge that inventory was fraudulent, notwithstanding that inventory showed mostly 
whole lots and not broken lots. In action on fire policy covering stock of merchandise 
evidence held not to sustain insurer’s charge that insured did not keep records in fireproof 
safe. In action on fire policy covering stock of merchandise, evidence held not to 
support insurer’s charge that insured willfully failed to produce prior inventory. 
Evidence of insured’s failure to keep proper set of books held to require judgment for 
insurer in action on fire policy covering stock of merchandise. Ta Hood v. National 
Union Fire Ins. Co. (La.) s : . 
665(3)—Trial judge’s acceptance of plaintiff's uncontradicted testimony in suit on life 
insurance policy that premiums were paid weekly, though receipt book showed single 
payment of 11 weeks’ premiums after policy lapsed, held not manifestly erroneous. 
Stevenson v. Unity Industrial Life Ins. Co. (La.) wes tee 
655(3)—Testimony of injured’s person’s witness that practically immediately after collision 
he saw wagon attached to insured’ struck and about to be moved held to show as 
matter of law that truck was being operated or manipulated to tow wagon within 
liability policy relieving insurer from liability. Pennsylvania Indemnity Corporation © oe 
Barts. C84) ...5.. settee 
655(3)—Evidence held ins 
policy that of health, precluding cancellation by 
insurer. New York Life Ins. Co. v. Modzelewski. (Mich.) 1193 
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665(3)—Statement by general agent that he was going to deduct premium on policy issued 
on soliciting agent’s life from commissions due soliciting agent would authorize finding 
that insurer owed soliciting agent commissions sufficient to take care of premiums, 
and that general agent was acting for insurer and not for himself personally when he 
made statement. Gaines v. Berkshire Life Ins. Co. (Mo.) 

665(3)—Possession by insured of receipt for first premium upon life policy providing for 
disability benefits was prima facie evidence of ‘‘payment’”’ of premium. Wilkerson v. 
Metropolitan Life Ins. Co. (N. C.) 

665(3)—Insured’s testimony that 1930 taxes on insured premises were paid, followed b; 
correction that he did not know, and that he believed that 1931 taxes were paid, held 
insufficient to avoid fire policy for ‘false swearing,” though taxes were not paid. 
Insured’s testimony that not more than six months’ interest was due on mortgage on 
insured premises held insufficiently to avoid fire policy for “false swearing,’’ where 
interest was due semiannually and only six months’ interest was due, though additional 
interest was due, though additional interest had accrued. Knight v. Boston Ins. Co. 
CN... J.) : 

665(3)—In suit on policy for loss of barn by fire, evidence held not to establish defense 
_ — kept automobile in barn. Trout v. Mendon Grange Mutual Fire Ins. 
DB. Mews). 

665(3)—Evidence held to sustain chancellor’s finding that insured was in good health when 
he applied for life policies and when policies were delivered. Evidence sustained 
finding that misrepresentation in application for life policy respecting diseases previously 
suffered and treatments by physicians was not material to risk, notwithstanding 
undisputed proof that insured had previously suffered pyelitis, cystitis, and prostatitis, 
where evidence indicated that diseases were mild and were apparently cured before 
application was made and did not thereafter 1ecur. Interstate Life & Accident Co. v. 
Potter. (Tenn.) : 

665(3)—In suit on fire policy, evidence established that warranty against vacancy of 
insured premises for more than ten days was breached by insured, rendering policy void. 
Republic Ins. Co. v. Dickson. (Tex.) ; 

665(3)—In suit on fire policy, finding that insured was not guilty of fraud held against 
preponderance of evidence showing that insured stored household goods shortly before 
fire and listed such household goods in his proof of loss. Providence Washington Ins. 
Co. v. Whitley. (Tex.) 

665(3)—-Evidence warranted finding that insured even if incorrectly answering questions of 
medical examiner, did not intend to deceive. Insurer held bound to establish by clear 
convincing defense of fraudulent misrepresentations in application for life policies. Pru- 
dential Ins. Co. of America v. Winn. (U. S.) 

€65(3)—-Fire insurance policy, issued in reliance on insured’s false statements, cannot be 
enforced where proof of insured’s honest intent consists merely in his bare affirmation 
thereof; proof of false and fraudulent a. ne presumption of dishonest 
motive. Perry et ux. v. Continental Ins. Co. (Wash. 

665(3)—Evidence that insured falsely warranted in asus policy that he had had no 
acicdents within three years showed intent to deceive as matter of law, in view of at 
least six accidents involving motor vehicles or operated by insured. McCann v. 
Reeder et al. (Wash.) 

665(3)—In vendor’s action on fire policy, where evidence was conflicting as to whether boot- 
legging establishment was conducted on premises so as to increase hazard, trial court’s 
finding in vendor’s favor held warranted. Kumor v. Scottish Union & National Fire 
Ins. Co. (Wyo.) 

4). Loss and liability of insurer in general. 

665(4)—-In suit upon fire policy by mortgagee under standard or union mortgage clause, 
evidence that repairs to building would cost up to $4,400 supported verdict of $3,500 
for plaintiff. Royal Ins. Co. v. Ward et al. (Ky.) 


665(4)—Evidence in suit on policy insuring race horse against death veitehew “wegiies 


for $2,500 as value of horse at time of its death. Insurance Co. of North America 
et al. v. Hopper. (Ky.) 5 ide 


665(4)—In suits to apply in satisfaction of ootuinst injury judgments alleged obligation 
of automobile insurer for damages sustained by operation of insured’s automobile, 
evidence established that automobile driven by guest of employee of insured under 
employee’s supervision for convenience and pleasure of guest and employee was operated 
with consent of insured authorizing recovery by plaintiffs. Blair v. Travelers’ 
Ins. Co. et al. (Mass.) 


665(4)—In action to recover on fire policy as for total loss of building because building 
inspector refused to permit repair thereof, undisputed facts held not to sustain finding 
that building was not damaged or deteriorated to extent required to justify inspector’s 
refusal. Zalk & Josephs Realty Co. et al. v. Stuyvesant Ins. Co. (Minn.) 


€65(4)—Evidence in action on automobile theft policy sustained verdict that automobile 
was not stolen, but was taken by garage attendant and others for short trip with intent 


to return automobile to garage within short time. Kovero v. Hudson Ins. Co. of 
New York. (Minn.) 


665(4)—In suit against automobile insurer brought after judgment creditors of. insured 
failed to obtain satisfaction of judgment, proof held to support conclusion that 
insured’s truck was not being used for “passenger carrying purposes” at time of injury 


to infant invitee, within exception to insurer’s liability. Jasion et al. v. Preferred 
Accident Ins. Co. of New York. (N. J.)... 
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665(4)—In action on fire policies, testimony of insured and her daughter and husband 
concerning value of property bought by them sustained verdicts for insured. Esper 
v. Northwestern National Ins. Co. (Pa.) 

665(4)—Under record, finding that there was no substantial legal evidence that borrower, 
at time of accident, was operating automobile with owner’s express or implied consent, 
as respects automobile liability insurer’s liability, held not so clearly wrong as to 
warrant reversal. Bowen v. Cote et al. (U. S.) ‘ 7 

665(4)—Where policy excepted liability for loss caused by invasion, insurrection, riot, 
explosion, or lightning, mere proof of destruction of premises by fire was insufficient 
to sustain verdict for insured. Georgia Home Ins. Co. v. Trice et al. (Tex.).... 

665(4)—In action on fire policy evidence supported finding that insured building was total 
loss after fire, and that reasonably prudent owner restoring building would have torn 
down portions left standing. Republic Ins. Co. v. Hale et al. (Tex.) 

665(4)—Evidence held insufficient to support conclusion that employee of city water 
department had implied authority to use city automible for personal use; hence insurer, 
under liability policy issued to city, was not liable where accident occurred while 
employee was operating automobile without express or implied permission. Glob 
Indemnity Co. v. Nodlere. (U. S.) ; 

¢$). - Life and accident insurance. 

€65(5)—-Where insured was required to establish that he became wholly and permanently 
disabled prior to March 27, 1929, to recover under disability clause of life policy, 
that he did not have thorough examination until January, 1930, and that during 
intervening period he continued efforts to carry on profession, tended to prove partial 
and not “total disability.” New York Life Ins. Co. v. Torrance. (Ala.) 

€65(5)—Beneficiary, suing on life insurance policy, may prove prima facie that assured 
died within life of policy by introducing policy and proof of loss within time stated. 
Metropolitan Life Ins. Co. v. James. (Ala.) i 

665(5)—Evidence held to support finding that insured was totally and permanently dis- 
abled from permanent insanity at time before policy lapsed, so that insurer was liable 
for benefits. Missouri State Life Ins. Co. et al. v. Case. (Ark.) 

665(5)—Evidence showing insured was anemic, and had fractured coccyx, fallen arches, 
and varicose veins, held to support verdict finding insured totally and permanently 
disabled within disability clause of policy though insured admitted he had performed 
numerous acts relating to his duties as farm manager. Mutual Life Ins. Co. of New 
York v. Dowdle. (Ark.) 

665(5)—In suit on group policy, conflicting opinion of expert witnesses as to whether insured 
was permanently disabled were resolved in insured’s favor by verdict of jury for 
amount of disability benefits provided for in policy sued on. American National Ins. 
Co. v. Westerfield. (Ark.) 

655(5)—Evidence that piece of wood flew up from power saw and struck insured violent 
blow on his right malar bone inflicting wound which alone might have produced death 
and that insured died shortly thereafter supported finding that death occurred solely 
from accidental causes within insurance policies notwithstanding insured was suffering 
from chronic myocarditis. Rinaldi v. Prudential Ins. Co. of America. (Conn.) 

665(5)—Insured must show total permanent disability by preponderance of evidence. Equit- 
able Life Assurance Society of United States v. Wiggins. (Fla.) ............ 

665(5)—In action for total and permanent disability under life policy, evidence held to 
establish that insured was wholly and permanently unable to engage in any occupation 
or profession or perform any work for compensation, gain, or profit, as against conten- 
tion that evidence showed insured’s total disability was only temporary. Garden v. 
New England Mut. Life Ins. Co. of Boston, Mass. (TIa.)... 

665(5)—Evidence that. section hand became totally and permanently disabled during 
temporary lay off, and while premiums on group disability were paid, held to authorize 
recovery of disability benefits. Prudential Ins. Co. of America v. Sweet. (Ky.) 

665(5)—Evidence, in action on group, health and accident policy providing insurance 
should cease during month insured’s employment terminated, failed to establish that 
insured’s total disability resulted from disease contracted during time policy was in 
force and insured remained employed. .Equitable Life Assur. Soc. of the United States 
v. Arrowood. (Ky.) .... 

665(5)—Evidence in insured’s 
insurance policy held to warrant verdict for him as showing his physical inability to 
hold regular job, do manual labor, or follow his usual vocation. Prudential Ins. Co. of 
America v. Harris. (Ky.) 

665(5)—In action on accident policy, evidence sustained finding that insured was totally 
disabled by injuries sustained in automobile accident. Fidelity & Casualty Co. of New 
York v. Bass. (Ky.) 4 

$65(5)—Evidence held insufficient to sustain finding that employee was permanently and 
totally disabled as coal miner as result of injury within employee’s group policy. 
Equitable Life Assurance Society of United States v. Burns. (Ky.)..............: 

665(5)—Evidence that employee of coal company was injured while unloading heavy 
steel and subsequently was again injured suffering rupture as result of which he could 
not perform ordinary manual labor held to entitle employee to benefits of group policy 
providing total disability to employees of such company. itna Life Ins. Co. v. 
Wells. (Ky.) ani 

665(5)—As respects evidence that insured was prostitute did not bar recovery upon 
industrial life policy which did not cover death caused by immorality. That insured 
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prior to her death staggered and became comatose did not bar recovery upon industrial 
life policy which did not cover death caused by alcoholism, since such symptoms 
were also characteristic of other disorders. Under industrial life policy providing for 
half of benefits if insured died of liver trouble, reference in death certificate that 
death was due to “cong. of liver’ held insufficient showing that insured died of 
liver trouble where death certificate only mentioned symptoms. Gaines v. Acme Industrial 
Life Ins. Soc. (La.) 

66£(5)—Evidence showing condition of insured’s heart and nervous system, and that any 
work requiring attention or exertion would eventually impair health and shorten his 
life, held to support finding of “total and permanent disability’ within life insurance 
policy, entitling insured to stipulated disability benefits. Rezendes v. Prudential Ins. 
Co. of America. (Mass.) 

665(5)—Evidence in action on insurance policy| held insufficient to show insured’s total 
permanent disability preventing him from engaging in any occupation or work for 
financially valuable compensation. McDonald v. Equitable Life Assurance Society 
of the United States. (Md.) 

665(5)—-In action to recover double indemnity under life insurance policy, payable if 
death resulted from accidental injury, evidence held to support finding of jury that 
infection and toxemia, which developed in abrasion on base of insured’s spine while 
insured was paralyzed in lower limbs and confined to hospital, was proximate cause 
of death. Hoff v. Mutual Life Ins. Co. of New York. (Mich.) ; 

665(5)—Evidence that wrench used in tightening plug to automobile oil pan slipped and 
struck insured’s eye sustained finding that insured received injury while “adjusting” 
automobile within limited accident policy. Evidence sustained finding that insured 
suffered irrevocable loss of sight of one eye within limited accident policy within 30 
days after accident. Jensvold v. Provident Life & Accident Ins. Co. (Minn.) 

665(5)—In action on life policy, evidence sustained verdict that insured, who had not been 
heard from for more than seven years, came to his death at about time he disappeared 
and prior to date of expiration of life policy. Sherman v. Minnesota Mut. Li 
Ins. Co. (Minn.) 

665(5)—In action on accident policy, admission by death certificate and by letter of 
plaintiff that insured’s death was caused by falling of dirt on him when wagon which 
he was driving under conveyor of excavator stopped when doubletree broke did not 
establish that death was not caused by disablement of wagon, where writings were 
explained as referring to intermediate cause of insured’s death. Hall v. Federal Life 
Ins. Co. (Mo.) 

665(5)—In action on acident policy, nonexpert witnesses held competent to testify con- 
cerning insured’s mental capacity, as regards insurer’s undue influence in procuring 


72 


1267 


release. Jones v. Metropolitan Life Ins. Co. (N. C.) Te ae eo ...1471 


665(5)—-Evidence that young man of excellent habits and good prospects, who was happy 
and contented, suddenly disappeared while making cross-country automobile trip alone, 
through sparsely settled region, which journey subjected him to special perils, and that 
he was never thereafter found nor heard from by members of his family for whom 
he had shown unusual attachment, created presumption that death occurred while on 
such trip, and authorized recovery on life policy. Munson v. New England Mut. 
Life Ins. Co. of Boston. (Neb.) 

665(5)—In action on life policy for total and. permanent disability, evidence that plaintiff 
had operation on eyes for cataracts and could resume work in three or four months 
held to require dismissal, since total disability shown was not at least probably per- 
manent. Read v. Metropolitan Life Ins. Co. (N. C.) 

665(5)-—Insured’s loss of one arm by accident does not of itself establish “nermanent dis- 
ability”’ within insurance policy. Arico v. Prudential Ins. Co. of America. (N. Y.) 

665(5)—-In action on health policy for confining illness, evidence showed insured was 
virtually helpless from paralytic stroke, requiring constant attention, and left house 
on phvsician’s advice and not for recreation. Purcell v. Washington Fidelity National 
Ins. Co. (Ore.) ; ; ; peas es 

665(5)—Evidence of credited facts, circumstances, or both, from which jury may 
legitimately infer that insured’s death was accidental, entitles plaintiff to recover 
indemnity therefor under life insurance policies sued on. Burden is on plaintiff in 
action for accidental death indemnities under life insurance policies to prove all 
operative facts of external, violent, and accidental means, causing insured’s death, 


by fair preponderance of evidence. Watkins v. Prudential Ins. Co. of America. (Pa.).1478 


665(5)—Evidence in action for disability benefits under insurance policy held to show 
that plaintiff was disabled and unable to carry on his farming business. Evidence that 
insured was unable to attend to his duties as sheriff, but had to depend on _ his 
deputies, wife and daughters, and made nothing from office, held to establish his right 
to disability benefits under insurance policy, even if such office constituted his occupa- 


tion. Dukes v. Jefferson Standard Life Ins. Co. (S. C.) 


665(5)—In action on total disability clause of group policy, evidence supported jury’s 
findings that insured became totally disabled as result of injury or disease, that 
disability existed continuously from date thereof, and that it was permanent. Metro- 
politan Life Ins. Co. v. Worton. (Tex.) 


665(5)—-In action for double indemnity provided for accidental ath, reasonable inference 


of accident arose upon proof of death from pistol wound. New York a Ins. Co. v. 
Trimble. (U. S.) ; 


€65(5)—In action on accident policy, plaintiff alleging death ie accion tal means ha a tanks n 
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to prove such contention by preponderance of evidence. Connecticut General Life Ins. 
Co. v. Maher. (U. S.) esate : ee : eee 1075 
(6). —— Suicide. 
665(6)—Evidence as to position of deceased’s body when run over by train and as to his 
express purpose to commit suicide as matter of law required finding of suicide in 
action on life policy excepting suicidal death. Pilot Life Ins. Co. v. Wise. (Ga.) 
665(6)—Insurer had burden to establish defense of suicide sy fair preponderance of 
evidence. In suit on accident policy, insurer held to have failed to establish defense 
that death of insured, struck by hus, was suicidal by preponderance of evidence. 
Andrews v. Provident Life & Accident Ins. Co. (La.) 
665(6)—In suit on accident policy excepting death by suicide, verdict that insured did not 
commit suicide but accidentally met death by inhaling gas held not against weight of 
evidence. Powers et al. v. Loyal Protective Ins. Co. (Mich.) 
6€5(6)—In action on life policy, fact that no one saw insured shoot himself is not con- 
trolling on question of self-destruction. Bell v. Kansas City Life Ins. Co. (Mo.) 
665(6)—Verdict against insurer in action on accident policy held against weight of evidence 
where plaintiff barely made question of fact aided by presumption against suicide, 
since such presumption disappeared on introduction of evidence clearly showing death 
by insured’s own act with suicidal intent. Murphy v. Commercial Travelers’ Mutual 
Acc. Ass’n of America. (N. Y.) 
6€5(7)—Evidence of insured’s inability to find accident policy held as matter of law 
insufficient to show that giving of timely notice was not reasonably possible, and three 
months’ delay precluded recovery, where policy provided that noncompliance with 
its provisions invalidated all claims. Donnelly v. Metropolitan Life Ins. Co. (Pa.)..1476 
665(6)—In suit to cancel life policies on ground of suicide, evidence held sufficient to 
support verdict for beneficiary’s recovery, in view of presumption against suicide. 
Lamar Life Ins. Co. v. Bauer. (Tex.) , abe cia 
665(6)—Facts in action for double indemnity provided in life policy for accidental death 
showed that insured committed suicide with pistol, which barred recovery by beneficiary. 
New York Life Ins. Co. v. Trimble. (U. S.) 
(7). Proof and adjustment of loss. 
665(7)—-In suit on group policy providing that insurer would pay insured monthly disability 
installments on receipt of proof of his total and permanent disability before expiration 
of one year from date of its commencement, evidence showed that insured duly gave 
such proof to insurer. Crowe v. Equitable Life Assur. Soc. of United States. (La.) 
665(7)—Evidence held to supnort findings in action on life policy establishing defense of 
compromise and settlement after disnute as to whether insured was in good health 
when policy was issued. Painter v. Prudential Ins. Co. of America. (Mo.) 
665(7)—In suit to set aside release of insurer’s liability for accident benefits under 
insurance policy, evidence held to support verdict, concurred in by trial judge, 
finding that release was not procured by false and fraudulent representations. Crigger 
v. Mutual Ben. Health & Accident Ass’n. (Tenn.) ‘ ; ; 5 860 
665(7)—In suit on fire policy, evidence that required nroof of loss was filed within time 
specified by policy held insufficient to sustain recovery. Providence Washington Ins. 
Co. v. Whitley. (Tex.) ; : 1059 
665(7)—Unrcontradicted testimeny. showing that in proof of fire loss values were claimed 
and cworn to by insured which were grossly excessive on anv possible theory of loss, 
established false swearing which rendered fire policy void. Mazzella v. Hanover Fire 
Ins. Co. (W. Va.) , ; 1064 
(8). Estoppel or waiver. 
655(8)—Evidence held to show that insurer’s local agent had authority to attach to fire 
policy signed rider consenting to chattel mortgage on insured property and that such 
rider was duly signed and attached. Evidence held to support court’s finding that 
provision of fire policy for forfeiture thereof for failure to file proof of loss within 
sixty days after fire was waived by conduct of insurer and its agents. Ruffino v. 
Queen Ins. Co. of America. (Cal.) 
f65(2)-—Evidence sustained finding that provision that insurer should not be liable on fire 
policv while rreminm note was vast due and unpaid had been waived by insurer. Roth 
v. National Fire Ins. Co. (Kan.) es 1024 
665(8)—Evidence supported jury’s finding that insurer. through its agent, knew of actively 
averating still in barn on which it wrote fire policy. Vos v. Albany Mutual Fire 
Ins. Co. (Minn.) ; : ; ‘ oe 
665(&8)—Evidence in action on fire policv held to warrant jurvy’s finding for plaintiffs and 
thet one intrusted by defendant with delivery of policy, written by its agent, delivered 
it with knowledge that insured pronertvy was vacant and agreed to keep up insurance. 
*tna Ins. Co. v. Lester et al. (Miss.) 
665(8)—In action to recover disability benefits under life insurance policy, evidence held 
insufficient to establish insurer’s waiver of prepayment of first premium, and, there- 
fore, policy was ineffective, notwithstanding delivery. North Carolina Bank & Trust 
Co. et al. v. Pilot Life Ins. Co. (N. CG) . weaen . a sence cece 
665(8)—Evidence held insufficient to establish that knowledge of insurer’s local medical 
examiner previously acanired bv him as anplicant’s personal physician was in his 
mind when he examined applicant: hence claim that insurer was estopped bv such 
knowledge could not be sustained. Interstate Life & Accident Co. v. Potter. (Tenn.) 
£65(8)—In insurer’s suit to cancel life insurance policy on ground of false misrepresenta- 
tions in application, evidence held not to show information and knowledge acquired 
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by insurer’s medical examiners regarding insured’s physical condition and insured’s use 
of intoxicating liquors, sufficient to afford basis for estoppel against insurer to assert 
alleged false representations in application as defense to policy. National Life & 
Accident Ins. Co. v. American Trust Co. (Tenn.) 

€65(8)—In action on automobile theft policy in which wrong number was given, evidence 
did not show waiver of mistake. Trinity Universal Ins. Co. v. Winter et al. (Tex.) 

§ 666. AMOUNT OF RECOVERY. 

666—Insurer’s denial of insured’s right to further disability benefits held not repudiation 
of insurance contract entitling insured to recover present value of future disability 
installments. Massachusetts Protective Ass’n, Inc. v. Jurney. (Ark.) 

€66—In action upon group policy providing for twenty monthly installments, four of which 
were due at time of suit, insured held entitled to present value of unpaid installments 
and not aggregate amount thereof, in addition to full value of four installments due. 
Metropolitan Life Ins. Co. v. Harper. (Ark.) : : 
Judgment on verdict for plaintiff in insured’s action for total, permanent disability 
benefits that he was entitled to all monthly indemnities until date of judgment held 
not error. Prudential Ins. Co. of America v. Harris. (Ky.) 
Recovery on group policy held properly not limited only from time when proof of 
disability was furnished 15 months after disability arose, where policy did not specify 
any time for filing proof of disability, and hence time was not of essence. Prudentia! 
Ins. Co. v. Cox. (Ky.) 

666—Under prayer in petition for statutory penalties of double. indemnity ‘and. attorney’s 
fees for insurer’s delay in paying indemnity on group policy, insured cannot be 
awarded legal interest on each indemnity installment recovered. Crowe v. eae Life 
Assur. Soc. of United States. (La.) .. ares 

666—Where nothing further remained to be done by insured, and insurer “had wrongfully 
ceased to make periodic payments on account of total disability, insured ‘®ould recover 
only for payments due when suit was filed, and not for commutated benefits based 
on life expectancy. Allen v. National Life & Accident Ins. Co. (Mo.). 

666—In action on disability provision of policy, insured held not entitled to recover benefits 
not due at time action was brought. Chipley v. National Life & Accident Ins. 
Co. (Mo.) ed gta etus 

666—Where property destroyed by fire was worth approximately $1, 300, total insurance 
coverage was $1,500 under three policies of $500 each, and $650 had already been 
paid on two of fire policies, judgment for $500 on third policy held not excessive, 
where insurer did not plead other policies on goods insured nor ask for distribution 
of damages on loss. Camden Fire Ins. Ass’n v. Clark. (Tex.) . : 

666—Under accident policy providing for payment of benefits in monthly ‘installments, 
denial of liability under policy did not accelerate maturity of future installments, and 
insured. could not recover for installments not matured. American National Ins. Co. 
v. Briggs. (Tex.) : 

666—Where question whether ‘substitution of beneficiary had been consummated would not 
have arisen if insurer had properly indorsed change upon the policies, insurer held 
not entitled to deduct from proceeds attorney’s fees or costs incurred in ‘proceedings to 


determine right to such proceeds. Mutual Life Ins. Co. of New York v. Corodemos 
et al. (U. S.) 


§ 668. QUESTIONS FOR JURY. 
(1). In general. 

668(1)—Oral testimony of automobile driver and another, judgment roll in personal injury 
suit against former, and copy of automobile insurance policy issued to latter, held to 
raise jury questions precluding nonsuit in action against insurer for amount of iudg- 
ment against driver. Freese v. Union Automobile Ins. Co. et al. (Cal.) 1107 

668(1)—In action on automobile indemnity policy, insurer held not entitled to binding 
instructions on ground evidence did not show that return of execution in action 
against driver of automobile was returned unsatisfied “because cf the insolvency or 
—e of defendant. Brooks Transp. Co. v. Merchants’ Mutual Casualty Co. 
(Del.) 7 

€68(1)—In suit on group policy providing that loss thereunder became due and pavable 
six months after receipts of proof of loss, where proof of disability was filed almost 
six years after insured became disabled, and suit on policy was filed almost six and 
one-half vears after insured became disabled, whether insured waited unreasonable 
length of time in making proof and filing suit, precluding recovery on ground of 
laches, held for jury. Burton v. Metropolitan Life Ins. Co. et al. (Ga.) 

668(1)—In administratrix’ action on life insurance policy, evidence held insufficient for 
jury on question whether insured’s signature to instrument canceling policy and _ releas- 
ing insurer from liability was forged. In administratrix’ action on life insurance 
policy, evidence held insufficient to present question for jury whether release obtained 
from insured during his lifetime was procured by insurer through fraud and deceit. 
Vande Stouwe v. Bankers’ Life Co. (Ta.) 949 

668(1)—In action on insurance policy, conflict in testimony ‘and weight. of testimony are 
for jury. Equitable Life Assurance Society of the United States v. Patrick. (Ky.) 1459 

€68(1)—Liability of insurer for statutory penalties for vexatious refusal to pay is question 
for jury. if insurer refuses payment without reasonable cause as facts wouid appear to 
reasonable man before trial. Insured’s liability for penalties for vexatious refusal to 
pay held question for jury, in view of weakness of defense and insurer’s attempt to 
compromise claim. Streeter v. Washington Fidelity National Ins. Co. (Mo.) 

668(1)—Plaintiff’s introduction of life policies designating her as beneficiary and insurer’s 
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admission of insured’s death did not make prima facie case for jury, where plaintiff’s 
evidence and admissions of pleadings established change of beneficiary and subsequent 
cancellation of policies, affirmatively pleaded in answer. Dunnavant v. Mountain States 
Life Ins. Co. (Mo.) , ; Sik aa ee. AES: 

668(1)—Where blind insured, because of confidence in insurer’s manager, in view of truthful 
representations as to hundreds of papers theretofore signed by insured, relied on alleged 
false representation of manager that release papers were benefit claims and receipts, 
alleged confidential relation and fraud in cbtaining release held for jury, though 
insured did not ask sister, who was present, to read such papers. Chipley v. National 
Life & Accident Ins. Co. (Mo.) ...... Gta esas Shur ‘ ; 

668(1)—Where state of evidence on issues as to whether insured was totally disabled 
from date of accident and as to length of disability was such that it could be properly 
determined only by verdict, insurer’s refusal to pay was not “vexatious” and issue 
thereon should not have been submitted to jury. Paetz v. London Guarantee & Acci- 
dent Co., Ltd. (Mo.) 

668(1)—In action on automobile accident policy covering insured who disappeared where only 
evidence which jury heard concerning information furnished insurer before suit was 
photographs of automobile, statements in proof signed by plaintiff and physician, neither 
of whom claimed personal knowledge of accident, and letters written by plaintiff and 
attorney, evidence held insufficient for jury on question of insurer’s vexatious refusal 
to pay, as respects recovery of penalties and attorney’s fees. Grandgenett v. National 
Protective Ins. Ass’n. (Mo.) 

6€8(1)—In action on accident policy, evidence on all controverted issues held sufficient for 
jury. Jones v. Metropolitan Life Ins. Co. (N. 

€68(1)—Evidence of insureds’ total disability at time 
group health and accident policy where they continued to do their customary work in 
mill held insufficient for jury. Morgan v. Travelers’ Ins. Co. (S. C.) oe . 858 

668(1)—Insurance card of employee kept by employer on which termination date of grouv 
insurance was filled in as of February 1, 1932, was not conclusive proof of changed 
employment status or of policy termination before death on February 27, 1932, in 
absence of other evidence of termination of employment within terms of group policy, 
but question was for jury. Powell v. Equitable Life Assurance Society of United 
States. (S. C.) 

668(1)—In action on disability clause of life policy, reasonable attorney’s fee to be imposed 
on insurer for failure to pay loss promptly held not ‘“‘costs” in ordinary sense of small 
fees allowed court officers, and hence question of amount to be allowed as such fee 
- properly submitted to jury. Pacific Mut. Life Ins. Co. of California v. Berryhill. 
(Tex.) ihts wralées sate aoe eon 5 sn P oe oh es: a, alae oa 

668(1)—Where insurers counterclaimed for money paid insured on account of previous 
fire loss but adduced no proof tending to show that previous fire and insured’s claims 
on account of it were not bona fide, court properly withdrew matter from jury. 
Royal Ins. Co., Ltd. v. Eastham. (U. S.) 

(2). Agency. 

668(2)—Whether fire insurer held out soliciting agent as having power to execute consent 
to assignment of policy held for jury. Stoner et al. v. First American Fire Ins. Co. 
of New York. (Ta.) ; 

66&8(2)—Evidence that insurance agent, whose express authority was limited to soliciting 
and forwarding applications to insurer, had apparent authority to make oral contract 
binding insurer to reinstate canceled fire policy on barn of insured who did not know 
of limitation of agent’s authority, held sufficient for jury. Texas Hardware Mut. 
Fire Ins. Co. v. Flewellen. (Tex.) 

668(2)—Evidence that insurer’s local issuing agent or bank officer was insured’s agent to 
cancel fire policy and substitute policy of another insurer therefor held insufficient for 
jury. Farrington et al. v. Commercial Standard Ins. Co. et al. (Tex.) ... iad rad wie ce 

(3). The contract in general. 

668(3)—Whether manual laborer having duodenal ulcer and lacking strength in right hand 
and joint in left elbow was totally and permanently disabled within group Policy 
held jury question. Equitable Life Assurance Society of United States v. Wises. ass 
Fla, 

wet Baiietn aes of word “automobile” in accident policy was for court, not jury, in 
action thereon; not being dependent on disputed facts. Perry’s Adm’x v. Inter-Southern 
Life Ins. Co. (Ky.) : 1086 

668(3)—Where issue was whether insured and insurer orally agreed on renewal of insurance 
refusing to submit to jury question whether contract to insure was made bv insured 
with insurer’s agent personally held not error. Schmidt v. Agricultural Ins. Co. et al. 
(Minn.) i sina j ; : an O08 

668(3)—Testimony of insurer’s agent that life policy was issued, and evidence showing 
that certain individual received premium and countersigned receipts, without showing 
his authority to do so held insufficient to show_as matter of law that policy was 
issued, but at most presented question for jury. Kustor v. Metropolitan Life Ins. oF oes 
Ch. i 5a : 

668(3)- b> sivaiey of testimony of insurance agents as to statements made when policy 
was delivered to insured, in attempting to show delivery was conditional, held for 
jury.. Eaton v. New York Life Ins. Co. (Pa.) 

668(3)—In life policy, disability clause providing that, if. insured should lose certain 
members or sight of both eyes, total and permanent disability would be deemed to 
exist and half of amount of policy would be paid to insured immediately on receipt 
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of proof of loss, held unambiguous, so that question whether clause covered other 
than stated causes of ennai was for court. pen v. eainanetce Life Ins. Co. 
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668(3)—In suit on group policy. providing | for its ‘discontinuance upon termination of 
employment, but that lay-off three months or less should not be considered termination 
of employment, evidence that lay-off of railroad telegrapher was not to continue for 
longer than three months, during which period he died, held insufficient for jury. 
Metropolitan Life Ins. Co. v. Russell. (Tex.) 
4). Avoidance and forfeiture. 
668(4)—Where date of cancellation of group policy under which insured was suing for 
—- benefits was not disputed, question of cancellation was one of law for court. 


Ln otic ging eid ate tiaial enews ee pes shu Fae 


JEtna Life Ins. Co. of Hartford, Conn. v. Gullett. (Ky.) . : 841 


668(4)—Additional evidence in second trial of action on fire insurance poliey after reversal 
of judgment for insured held sufficient to take to jury question of occupancy of 
insured property. Verity of additional evidence of occupancy of insured property in 
second trial of action on fire policy after reversal of judgment for insured is for jury 
in determining witnesses’ credibility and weight of their evidence. Dunning et al. vy. 
Continental Ins. Co., Enc, CUBYy.) ones oes onset eesedencsesicetencesees sie 

668(4)—Whenever it is manifested from uncontradicted testimony or from nature of misrepre- 
sentations in application for accident and health policy that they would have been 
material to risk, court may so rule as matter of law. Commercial Casualty Ins. Co. 
v. Schmidt. (Md.) sta : ; ‘ : 

668(4)—Whether insured at time he obtained life policy contemplated exposing his life to 
dangers incident to career of crime, so as to justify fortciture, held for jury. Domico 
v. Metropolitan Life Ins. Co. (Minn.) ‘ ; 

668(4)—Whether matter misrepresented in applying for insurance is material to risk 
becomes question of law where evidence is not controverted. Trinity Universal Ins. 
Co. v. Winter ct al. (Tex.) 

668(4)—-Au‘omobile indemnity insurer, disclaiming liability on ground of assured’s failure 
to co-operate as required by policy, held not entitled to directed verdict 


ong ope , not under facts. 
Employers’ Liability Assur. Corporation, Limited, of London, England v. Nosser et al. 
(U. $.) 4 


q ; 1 
(6). —— Fraud or misrepresentations in general. 


668(5)—Whether mortgages on insured real estate, household furniture and personal effects 
had ever been delivered held for jury, where mortgages were executed and acknowl- 
edged by insured and filed for record, and afterward were delivered to bank of 
which mortgagee was director. Hoover et ux. v. First American Fire Ins. Co. *, 
RO, OER: RD iis cash sine to hoa cada SS Ne AE OLA REO Wek ERR ale Cle ie 
668(6)—-In action on fire policies, whether insured fraudulently obtained RRS 
from each insurer held for jury. Zane v. Home Ins. Co. of New York et al. 
(Minn.) Jie: elas dual ecebn Meaigtads ace Arn ieuale: Dace eae et ae we OR ae 
€68(6)--In action on life policy. ‘whether insured committed suicide and whether he made 
misrepresentations as to health in obtaining policy, and whether matters misrepresented 
centributed to suicide, held for jurv. Bell v. Kansas City Life Ins. Co. (Mo.) 
668(6)--Where there is a lack of conclusive and unquestioned proof of wiilful falsity of 
representation by insured, question whether he has sworn falsely within ‘provision that 
fire policy shall be void if insured is guilty of false swearing is for jury. Whether 
insured was guilty of false swearing within provision that fire policy should be void 


106 


for “‘false swearing” held for jury. Knight v. Boston Ins. Co. (N. J.) 1040 


€68(6)—-Whether answers in application for life policies were falsely made with intent to 
deceive held jury question. Circumstances surrounding insured and medical examiner 
held for jury in determining whether insured answered falsely intending to deceive. 
a Ins. Co. of America v. Winn. PORE, SS Sate Cty ec cine oie 

— Fraud or misrepresentations in general. 

.668 (6)—W ether one making false representation or warranty in negotiating policy has 
requisite intent to deceive is ordinarily fact question, especially where evidence is 
conflicting. Whether one making false representation or warranty in negotiating policy 
has requisite intent to deceive is question of law, where evidence is not conflicting 
or justifies only one conclusion. McCann v. Reeder et al. (Wash.) 

7). Health, condition, or habits of insured. 

‘668(7)—Whether insured was in sound health when life policy issued held for jury. Life & 
Casualty Ins. Co. of Tennessee v. Waldrop. (Ala.).... 

€668(7)—Testimony as to insured’s apparent good health and discharge of daily duties, 
considered with expert testimony that he had fatal malady before application for and 
delivery of life insurance policy, held insufficient to take to jury question of falsity 
and materiality of his representation that he was V3 Pay health when policy was 
delivered. Commonwealth Life Ins. Co. v. Harmon. (Ala.) ................ 

668(7)—Whether insured, at time he took out health a accident policy, was suffering 
from syphilis to extent which increased risk of loss, held question for jury. National 
Tite  Aiccaent Ree 8: Rs BS IN ars AG os ws waa eee ees 

668(7)—In suit on life policy, where there was evidence that insured was not on chain 
gang when he made application, nae: questions whether insured made alleged 
misrepresentation that he was employed carpenter, and whether such misrepresentation 
was material held proper. Whether insured was in good health when application for 
life policy was made and policy delivered held for jury, notwithstanding testimony 
indicating that insured had cancer five months after application was made. Bankers’ 
Health & Life Ins. Co. v. Brown. (Ga.) 
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668(7)—Insurer sued for disability benefits held not entitled to peremptory instruction, 
on theory policy was void because of false statements in application respecting health 
under conflicting evidence whether insured was in good health at time of application. 
Independent Life Ins. Co. of America v. Downey. (Ky.) i a Se enucied 

668(7)—Whether insured knowingly deceived insurer when he stated in application for life 
policy that he had had no bodily disease for five years previous thereto, held for jury. 
Parker v. Union Mut. Life Co. of Iowa. (lIa.) 

6€8(7)—Whether insured’s misrepresentations in application 
occupation and cause of his mother’s death were made with intent to defraud, o 
whether matter misrepresented increased risk, held for jury. Whether  insured’s 
misrepresentations in application for life policy regarding his use of alcohol beverages 
was made with intent to defraud or whether matter misrepresented increased risk held 
for jury. Where insured sustained fracture to shoulder as result of automobile accident, 
received first aid treatment at hospital, and was examined by doctor for liability insurer, 
whether insured’s failure to disclose such matters in application for life policy was 
with intent to defraud life insurer or whether matter represented increased risk held 
for jury. Whether insured’s failure to disclose that he had been in bootlegging business 


some six or seven months prior to making application for life policy 
to defraud or whether 


Life Ins. Co. (Minn.) 


668(7)—Whether insured, at time of application or of issuance of policy, conditioned on 
sound health, was suffering from hernia, held question for jury under evidence 
Streeter v. Washington Fidelity National Ins. Co. (Mo.) 

668(7)—Where sinus trouble and appendectomy contributed to insured’s death so as to 
render policy void because of incorrect answers concerning such matters in original 
and amended applications for life policy held for jury. Where insured died of 
diseases she denied having in applications for life policy, and medical testimony showed 
that such diseases antedated delivery of policy, medical examiner’s certificate, contained 
in applications, that insured was first-class risk, and beneficiary’s testimony that no 
change was observed in insured’s condition until after delivery of policy, held 
insufficient to take case to jury on issue whether insured had such diseases at time 
of delivery of policy. Kester v. Metropolitan Life Ins. Co. (Mo.) , 

6468(7)—-In administrator’s action upon life policies, whether insured, who died from tuber- 
culosis, suffered from tuberculosis at time of issuance of policies held for jury. Kirk 
v. Metropolitan Life Ins. Co. (Mo.) 

668(7)—Where evidence disclosed that physicians who before insured obtained life policies 
diagnosed insured’s ailment, as, and treated insured for, chronic lymphatic leukemia, 
did not disclose nature of disease to her, though they believed she must have known 
she was not well, question whether, in not disclosing the disease in answer to ques- 
tions of insurer’s medical examiner, insured :ntended to deceive insurer and perpetrate 


fraud on insurer, held for jury. Sirgany v. Equitable Life Assurance Society of 
United States. (S. C.) 


668(7)—Whether insured’s use of intoxicants was limited to social drinks as represented 
in application for life insurance, held question for jury. As respects requested 
peremptory instruction, evidence held to establish, as matter of law, falsity of insured’s 
representation in application for life insurance, that he had never been inmate of 
sanitarium. As respects requested peremptory instruction, evidence held to establish, 
as matter of law, falsity of insured’s representation in application for life insurance, 
that he had never suffered from any ailment or disease of nervous system. Falsity 
of insured’s representation, in application for life insurance, that he had never consulted 
physician for any ailment or disease other than those specifically mentioned in appli- 
cation, held question for jury. As respects requested peremptory instruction, evidence held 
to establish, as matter of law, falsity of insured’s representation, in application for life 
insurance, under question requiring insured to state names and addresses of physicians 
he had consulted. National Life & Accident Ins. Co. v. American Trust Co. (Tenn. 

668(7)—Whether application for life policies, stating that insured had not been “attended” 
by physician constituted attempt to deceive, where insured had consulted several 
physicians, held for jury. Ordinarily, insured’s intent to deceive in misrepresenting 
past illnesses in application for life policies is jury question. Prudential Ins. Co. of 
America v. Winn. (U. S.) ae 2 ae Nard eth earn ah .1170 

668(7)—In action on life policies, whether insured was in good health at time of delivery 
of policies to insured as required by application for insurance held for jury. Mutual 
Life Ins. Co. of New York v. Frey. (U. S.) 

(8). Payment of premiums. 

668(8)—Insurer, sued for disability benefits, held not entitled to directed verdict on theory 
policy lapsed for nonpayment of premium, in view of allegation that premium was 
tendered by mail on due date, but refused by insurer under option in policy. Inde- 
pendent Life Ins. Co. of America v. Downey. (Ky.) : 

€68(8)—In action on life policy providing for waiver of premium on insured’s disability, 
whether insured became totally and permanently disabled while policy was in force held 
for jury. Kassmir v. Prudential Ins. Co. of America. (Minn.) 


668(8)—Whether insured upon applying for life policy providing for disability benefits 
paid for first premium with cash surrender value of lapsed policy with same 
insurance company held for jury. Whether insured after having paid first premium on 
life policy providing for disability benefits received from insurer’s agent such payment 
so as not to entitle insured to recover disability benefits upon policy which was 
never delivered held for jury. Wilkerson v. Metropolitan Life Ins. Co. (N. C.)....1407 
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368(8)—In action on disability policy, evidence showing insured was taken to _ hospital 
suffering from tuberculosis more than two years after policy was issued, made jury 
question whether disability occurred after issuance of policy. Rogers v. Etna Life 
ins, ©o.; €8;.-&.) ; a at oe 
668(8)—There being some evidence on question of alleged part payment of premium on 
life policy and time extension for rn nist held for jury. aperne v. Reserve 
an: Saee eee: Won ees eS ek er neni ata ch Sn tacks ais ; 
668(8)—In action upon accident policy, premium of which was paid with " postdated check, 
whether insurer’s agents had agreed that check would not be presented on named date 
when it was dishonored, and whether agents had authority to grant extension, so as to 
entitle insured to recover for injury sustained on day check was dishonored, held 
for jury. Williams v. Employers’ Liability Assurance Corporation. Ltd. (U. S.) 
668(8)—Whether insured, because of physical condition, was excused from furnishing proof 
of total and permanent disability before expiration of grace period for payment of 
premiums, as condition precedent to waiver of payment of premiums, held — 
for jury. Johnson v. Mutual Life Ins. Co. of New York. (U 
(9). Increase of risk. 
663(9)—-Determination of question whether misrepresentations of insured in application for 
life insurance, if established were such as to increase risk of loss and avoid policy, 
is question of law for court. National Life & Accident Ins. Co. v. American Trust 
Co. (Tenn.) ; - : eroays sy 
(10). Loss and liability of insurer in general. 
668(10)—In action on burglary policy, evidence of entrance of robbers with command to 
“stick them up” coupled with fatal shooting held sufficient to make jury question as to 
whether robbery had occurred. In action on burglary policy, whether there was loss 
of money as result of robbery held for jury. Zalik v. Employers’ Liability Assurance 
Carmriion: 00nd) 22. 55s ic Sookie ks Sheeene weakis 
668(10)—Where action on fire policy was "defended on ground | of incendiarism by insured, 
evidence held insufficient to take case to jury on question as to whether fire was set by 
insured or with his connivance. Barich v. Pennsylvania Fire Ins. Co. (Minn.)...... 
668(10)—Whether fire which damaged insured property was incendiary by insured’s procure- 
ment held for jury. Zane v. Home Ins. Co. of New York et al. (Minn.) 
668(10)—Whether insured, who was allegedly attempting to sell automobile to deceased, 
was using automobile incidental to conduct of garage business within meaning of 
liability policy while taking deceased from party to place of work held for jury. 
Glick v. State Automobile Ins. Ass’n. (Nebr.) 7 
668(10)—In action on fire oe” whether fire was of incendiary origin “held for jury. 
WES ©; Re ABO, EY. aac een ncsune + Kp asinne ness Fie MET Same e es es 
668(10)—In action on policy insuring against loss by lightning, question whether loss was 
direct result of lichtning or of wind held for jury. Paul v. St. Paul Fire & Marine 
Ins. Co. (CN. D.) 
668(10)—Whether insured was entitled to weekly sick benefit under life ‘policy held for 
jury. Bailey v. North Carolina Mutual Life Ins. Co. a 
668(10)—In actions on fire policies, whether insured was guilty of arson and fraudulent 
proofs of loss held for jury. Royal Ins. Co., Ltd. v. Eastham. (U. 
(11). —— Life and accident insurance. 
668(11)—Whether insured’s assailants were robbers, and whether assault was accompanied 
with acts of robbery so as to entitle insured to recover under accident policy providing 
that it would not cover injuries intentionally inflicted upon insured by himself or by 
others, except by burglars or robbers, held for jury. National Life & Accident Ins. 
Co. v. Faulk. (Ala.) ; ema ee COC Rakion meee = 
€68(11)—-Where evidence in action on insurance policv tending to rebut statutory or 
common-law presumption of death by reason of absence is circumstantial, question 
of death is for jury. Columbia Life Ins. Co. v. Perry’s Adm’x. (Ky.) 
668(11)—Former employee’s action for disability benefits, under employer’s policy covering 
employees, held proverly submitted to jury on conflicting evidence. Equitable Life 
Assurance Society of United States v. Merlock. (Ky.) 
€68(11)—In action on policy covering accidental death, whether fall in " wagon was proximate 
cause of insured’s death held for jury. Life & Casualty Co. of Tennessee v. Gream. 
(Ky 
668(11)—Whether insured suing for disability benefits under group policy was totally and 
permanently disabled six months before cancellation of poicy held for jury. tna 
Life Ins. Co. of Hartford, Conn. v. Gullett. (Ky.) . eee ; ; 
668(11)—Whether railroad policeman was totally ond pe ‘rmanently disabled before he was 
discharged and during life of group policy held for jury. Prudential Ins. Co. v. Cox. 
(Ky.) : Pan - ; iv 
668(11)—In action on life policy, evidence that bones found after fire were insured’s held 
for jury, as against contention that physical facts made it impossible. Henry v. 
Missourt Ins. Co. (Mo.) : 
668(11)—Whether casual connection existed between insured’s accidental fall into well and 
accidental puncturing of heart by broken rib held for jury. Muller v. Mutual Benefit 
Health & Accident Ass’n. (Mo.) 
668(11)—In_ suit on accident policy excepting injuries intentionally inflicted on insured 
by another, court could not direct verdict for insurer on its uncontradicted evidence 
that another intentionally killed insured since jury was _ bound to believe such evi- 
dence. Bibbs v. Fidelity Health & Accident Co. (Mo.)............. 
668(11)—In action on automobile accident policy, where evidence warranted inference that 
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automobile in which insured was riding plunged into river and was wrecked so that 
bodies of occupants could have been removed therefrom by the swift current and 
occupants were never seen or heard from thereafter, and insured had led blameless life, 
case held for jury on question whether insured was dead, and whether death was 
accidentally caused by wrecking of automobile. Grandgennett v. National Protective 
Ins. Ass’n. (Mo.) 

668(11)—In action on life policy, plaintiffs had burden to introduce such proof of death 
after insured’s disappearance but while policy was in force as to warrant submission 
of issue to jury. In action on life policy, undisputed evidence leaving uncertainty as 
to whether “insured’s disappearance was voluntary held insufficient to take to jury 
question whether he died within 10% months after disappearance when policy lapsed. 
Where evidence shows exposure of missing person to specific, impending, or immediate 
peril which might reasonably destroy life and he is nct heard of thereafter and there 
is no plausible reason for voluntary disappearance, issue is for jury whether death was 
ee ee Oey peril. Claywell et al. v. Inter-Southern Life Ins. of Louisville, 

(12). Suicide. 

668(12)—Verdict should be directed for defendant in action on life policy excepting suicide 
within two years, where all reasonable inferences from uncontradicted evidence demand 
finding of suicide. Pilot Life Ins. Co. v. Wise. (Ga.) 

668(12)—In action on life policy, at time when evidence was conflicting as to ‘defense of 
suicide, with legal presumption against suicide, court would not have been warranted 
in directing verdict for insurer. In action on life policy which precluded recovery if 
insured committed suicide within year of issuance of policy, whether insured committed 
suicide held for jury. Morton v. Equitable Life Ins. Co. of Iowa. (Ia.) ; 

668(12)—-In suit on accident policy excepting death by suicide, whether insured committed 
suicide by inhaling gas held for jury. In suit on accident policy excepting death by 
suicide, question where unattached end of gas hose was when insured was found dead 
held for jury. Powers et al. v. Loyal Protective Ins. Co. (Mich.) 

668(12)—In suit on accident policy, whether suicide note was written by insured held for 
chancellor. In suit on accident policy, whether insured committed suicide held for 
chancellor. Cole et al. v. Standard Life Ins. Co. (Miss.) 

668(12)—In action on life policy, whether insured committed suicide and ‘whether he made 
misrepresentations as to health in obtaining policy, and whether matters misrepresented 
contributed to suicide, held for jury. Bell v. Kansas City Life Ins. Co. (Mo.) 

668(12)—-Whether insured’s death from revolver shot was accidental or self-inflicted held 
for jury on conflicting evidence in action on life insurance policies for accidental 
death benefits. Walters v. Western & Southern Life Ins. Co. (Pa.) 

668(12)—Whether insured’s death was caused by carbon monoxide poisoning inhaled with 
illuminating gas held question for jury under conflicting evidence in action on accident 
policy in which defense was suicide. Ocean Accident & Guarantee Corporation, Limited 
v. Schachner. (U. S.) Bhilai tare Ss aca a le eas ; : 

668(12)—As respects directed verdict, ‘evidence held to establish as matter of law that 
insured’s death from electric current or strangulation, when noose made from cord 
attached to electric wire was placed around his neck, was suicidal within exception 
in accident policy. American Nat. Bank v. Continental Casualty Co. (U. S.) 

668(12)—Unless there is no reasonable hypothesis other than suicide of one insured under 
accident policy, to be deduced from evidence, question of occasion of death by acci- 
dental means remains one for jury. In action on accident policy, whether insured’s 
death resulting from fall from window was by accidental means, or whether she 
committed suicide, where coroner’s verdict was suicide, held for jury. Connecticut 
General Life Ins. Co. v. Maher. (U. S.) ; 

(13). Amount or extent of loss. 

668(13)—Whether insured was wholly and totally disabled frem performing work as 
surgeon before anniversary of life policy, containing disability clause, on which insured’s 
age at nearest birthday was 60 years, held for jury. New York Life Ins. Co. v. 
Torrance. (Ala.) ; ‘ ; ‘ : 

668(13)—Whether insured was wholly and “totaily disabled’ from performing work as 
surgeon before anniversary of life policy, containing disability clause, on which insured’s 
age at nearest birthday was sixty years, held for jury. New York Life Ins. Co. v. 
Torrance. ( Ala.) 

668(13)—Whether 47 year old brakeman engaged in railroad work all his life, unable to 
follow other vocation or profession, and sustaining injury necessitating amputation of 
left leg nine inches below knee, was totally and permanently disabled within terms of 
accident policy held for jury. Prudential Ins. Co. of America v. Lane. (Ark.) 

€68(13)—-Whether insured under group policy suffered SS and total disability held 
for jury. Metropolitan Life Ins. Co. v. Harper. (Ark. 

668(13)—What is proximate cause of insured’s death in pol for accidental death be nefits 
under insurance policies is question of fact to be determined by trier of facts. 
Rinaldi v. Prudential Ins. Co. of America. (Conn.) 

668(13)—Extent of insured’s physical and mental ability to perform duties of his occupation 
was exclusively for jury on conflicting evidence in his action for total disability pay- 
ments under insurance policies, and appellate court cannot disturb verdict not flagrantly 
against evidence. Jefferson Standard Life Ins. Co. v. Hurt. (Ky.) 

668(13)—In action on disability clause of group life and health policy, question whether 
a second operation could removed insured’s disability from hernia held for jury, whose 
verdict, on conflicting evidence, was conclusive. Where amount of installments for 
disability due under group life and health policy on date of verdict, as well as in 
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future, was determinable solely by policy, question of amounts due and to become due 
held question of law for court. Equitable Life Assurance Society of the United 
States v. Patrick. (Ky.) ae . 

668(13)—Whether insured was totally and permanently disabled, within life policy ‘provid- 
ing disability benefits, held for jury. Rickey v. New York Life Ins. Co. (Mo.) 

668(13)—In action on accident policy, whether insured was totally disabled from date of 
— held for jury. Paetz v. London Guarantee & Accident Co., Ltd. of London. 
(Mo.) > cede ae RS “E 

€68(13)—Whether insured under life policy was totally and permanently disabled held 
for jury under evidence of total disability existing for more than 90 consecutive days 
which under policy was thereby presumed to be permanent. Baker v. tna Life Ins. 
Co. (NW. ¢) ; 

668(13)-——Evidence in action to recover for total permanent disability under life insurance 
policy held sufficient to take to jury issue of plaintiff’s total permanent disability. 
Guy v. ANtna Life Ins. Co. (N. C.) 

668(13)—In action for disability benefits under group life policy, evidence of total disability 
of employee who suffered from disease but was able to perform his work up to day 
,of his discharge which terminated insurance held insufficient for jury. Boozer v. 
Equitable Life Assurance Society of United States. (N. Arar 

668(13)—In action on life policies for double indemnity because of accidental death, 
whether insured’s death was due to coronary thrombosis or was the result of an 
r.ccident which produced thrombo-phlebitis held for jury. Wachtel v. Equitable Life 
Assur. Soc. of United States et al. (N. Y.) ..... : ces ; 

668(13)—In action on policy which provided that, where insured had been wholly disabled 
so as to be unable to work for period of not less than three consecutive months, he 
was entitled to recover, even though not permanently disabled, evidence of such 
disability should have been submitted to jury. Levine v. Travelers’ Ins. Co. (N. Y.) 

668(13)—In action on life policy for disability benefits, whether plaintiff was totally and et 
manently disabled from engaging in occupation for profit held for jury. 
Scranton Life Ins. Co. (Pa.) 

668(13)—Whether accident had totally and permanently disabled housewife held for jury, 
though she could peel potatoes or do needle work while sitting. Illinois Bankers’ 
Life Assur. Co. v. Byrd et al. (Tex.) 

668(13)—In action on disability clause of life policy, whether insured who was accidentally 
shot in hand and foot suffered irrecoverable loss of use thereof within meaning of 
policy held for jury under conflicting evidence. Pacific Mut. Life Ins. Co. of 
California v. Berryhill. (Tex.) 

€68(13)—Whether insured rancher’s death, resulting from discharge of target gun which 
insured often took with him in driving up stock, was result of suicide preventing 
recovery of face value of life policies, held for jury. Lamar Life Ins. Co. v. Bauer. 
(Tex.) 

608(13)—In action on life and disability policy for disability benefits resulting from entire 
Incss of sight of eyes by cataracts, held sufficient to make issue for jury whether 
disability constituted irrecoverable entire loss or whether ordinary prudent person 
would undergo operation for removal of cataracts. Evidence held sufficient to raise 
issue of partial disability in action on life and disability policy for benefits for entire 
irrecoverable loss of sight. Southland Life Ins. Co. v. Dunn. (Tex.) .... ete 

668(13)—Whether refusal of company issuing limited emplovers’ liabilitv policies to settle 
case against emplover was in bad faith, so as to render insure liable toa emplover 
for excess of indement over insurance coverage, held for jury. Maryland Casualty 
Co. v. Cook-O’Brien Const. Co. (U. S.) 

668(13)—As respects double indemnity for accidental death, evidence that death of insured 
resulted directly and exclusively within 90 days from accidental fall in bathroom while 
insured was using crutches as result of leg fracture suffered by previous fall into ditch 
held insufficient for jury. Atlantic Life Ins. Co. v. Vaughan. (U. S.) ; : 

668(13)—Evidence in action on employees’ group insurance policy held insufficient to take 
to jury question whether plaintiff became totally and permanently disabled to pursue 
any gainful occupation before termination of his employment. Testimony in action on 
employees’ group insurance policy that insured had been unable to work since date 
before termination of his employment and physicians’ testimony as to their opinions 
that insured was permanently disabled at such time and at time of trial insufficient to 
create issue for jury. Atlantic Life Ins. Co. v. Equitable Life Assurance Society of 
United States. (U. S.) 

668(13)—In action on life policy providing for double indemnity for accidental death and 
excluding death from bodily infirmity, whether death of insured was caused solely 
from blood poisoning which developed after he accidentally mashed his finger or 
whether diabetes was a cececmbonies cause held for jury. Life Ins. Co. of Virginia v. 
Rhodes et al. (U. S.). 

668(13'—Whether insured suing for disability benefits under ‘clause of life naticy suffered 
from traumatic neurosis between March 20 to September 20, 1932, held for jury. 
Young v. Home Life Ins. Co. (W. Va.) : 


(14). Notice, proof, and adjustment of loss. 
668(14)—Whether insured became mentally incompetent excusing him from giving insurer 
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proof of his total and permanent disability held for jury. Equitable Life a. 


Society of United States v. Felton. (Ark.) . 
468 (14)—Policy requiring proof of loss to be filed before loss thereunder becomes “due 
and payable,” without specifying time within which such proof shall be submitted, 
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requires proof within reasonable time; reasonable time being generally question for 
jury. Burton v. Metropolitan Life Ins. Co. et al. (Ga.) 

668(14)—-Sufficiency of excuse offered for beneficiary’s failure to furnish proof of life 
insured’s death within time thereafter stipulated by policy, and whether beneficiary 
exercised required diligence in furnishing proof after removal of cause preventing prior 
compliance, are generally for jury. Pilgrim Health & Life Ins. Co. v. Chism. (Ga.) 

€68(14)—In action on life policy providing for waiver of premium on insured’s disability, 
whether beneficiary had complied with insurer’s requirements respecting proof of 
disability held for jury. Kassmir v. Prudential Ins. Co. of America. (Minn.) 

668(14)—In action on fire policies, whether insured by perjury and fraud in proofs 
of loss attempted to collect overinsurance held for jury. Zane v. Home Ins. Co. of 
New York et al. (Minn.) ; Fe Hwa 

668(14)—Whether beneficiary’s indorsement of draft contd se claim on 
decedent’s accident policy was procured by fraud without permitting beneficiary to 
read draft held for jury. Muller v. Mutual Benefit Health & Accident Ass'n. (Mo.) 

668(14)—In action on accident policy, whether it was reasonably possible for insured to 
have given notice of accident within 20 days thereafter held for jury. Paetz v. 
London Guarantee & Accident Co., Ltd. (Mo.) «<saee 

668(14)—-Where automobile accident occurred June 
insurer in October, 1931, when injuries were first discovered to he serious. was com- 
pliance with condition requiring immediate written notice of accident, held for jury. 
Ball v. Employers’ Liability Assurance Corporation. (N. C.) 345 

668(14)—Evidence, in beneficiary’s action on life policy, held insufficient to take case to 
jury on theory that settlement was procured by insurer by fraud and duress. Reed v. 
Washington Fidelity Nat. Ins. Co. (Okla.) 994 

668(14)—What is “reasonably possible’ within accident provision for notice depends on 
particular circumstances, and is question for court where facts are undisputed. 
Donnelly v. Metropolitan Life Ins. Co. (Pa.) a ee 1476 

€68(14)—In actions on fire policies, whether insured was guilty of arson and fraudulent 
proofs of loss held for jury. Royal Ins. Co., Ltd. v. Eastham. (U. S.)........ 1495 

(15). Estoppel or waiver. 

668(15)—Binding instructions cannot be given for automobile indemnity insurer for insured’s 
breach of warranty as to place where automobile would be principally used, where 
evidence raised question of fact as to such matters as waiver. Where insurance company 
canceling policy has no knowledge of breach of warranty, whether retention of earned 
portion of premiums is intended to operate as waiver of breach of condition of policy 
is jury question. In action on automobile indemnity policy, whether insurer’s retention 
of earned premiums constituted waiver of right to rely on assured’s breach of condition 
that automobile was to be used principally in certain locality held for jury. Whether 
automobile indemnity insurer, by continuing defense of action against assured’s driver 
after knowledge of lack of co-operation, waived such defense in subsequent action 
against it, held for jury, where counsel for assured’s driver was also counsel for 
insurer. Brooks Transp. Co., Inc. v. Merchants’ Mutual Casualty Co. (Del.) 

668(15)—In action upon disability policy, insured held entitled to present to jury his 
contention that answers written in application by insurer’s agent were not correct 
answers as given by insured, notwithstanding insured signed application. Rust v. 
Metronolitan Life Ins. Co. (Del.) 

668(15)—In action on life policy providing for waiver of premium on insured’s disability, 
whether insurer waived insured’s failure to give timely notice of disability and 
furnish proof thereof or was estopped from denying such failure held for jur.y 
Kassmir v. Prudential Ins. Co. of America. (Minn.) 

668(15)—Evidence that indemnity insurer directed insured to refuse injured person’s offer 
of settlemert. and that eeneral manager promised to protect insured from loss, held 

ficient for jury respectiny waiver of insurer’s claim of nonliability; intention to 

waive being unnecessatrv. Friedman v. Maryland Casualty Co. (Mo.) 1111 

668(15)—In action on accident policy whether insured’s failure to give notice of accident 
within 20 days thereafter was waived by insurer held for jury. Paetz v. London 
Guarantee & Accident Co., Ltd. (Mo.)................05. 

668(15)—-What constitutes reasonable time for insurer to tender back premiums paid, as 
required to assert defense that fire policy sued on was not in force from beginning, 
is usually for jury, but circumstances, such as great lapse of time between insurer’s 
denial of liability and such tender, without explanation or proper excuse, may require 
court to declare delay unreasonable as matter of law. Morrison v. Fidelity Phenix 
Fire Ins. Co. (Mo.) ‘ : a , 

668(15)—-Whether there was 
premiums so as to waive payment on due date, held for jury. Traynor v. John Han- 
cock Mut. Life Ins. Co., Inc. (N. Y.) ‘ 990 

668(15)—Whether liability insurer waived provision requiring that insured give written 
notice of suit held question for jury under evidence that insurer accepted written 
notice of accident sent in by its agent, and that agent was notified by insured of 
suit and promised to write insurer. Lind v. State Automobile Mutual Ins. Ass’n et al. 
(Ohio.) ; j ; 

668(15)—In actions on life policies, testimony of insured’s physician that disease was 
obvious at time insured was examined by insurer’s medical examiner held admissible 
on question of waiver of existence of disease, though, in written applications insured 
had agreed that insurer’s rights could not be waived by agent and that no oral 
waiver should be valid, and in such case question of waiver was for jury. Sirgany 
v. Equitable Life Assurance Society of United States. (S. C.) 
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668(15)—In action on fire policy, evidence held sufficient to raise issue of waiver of strict 
compliance with provision respecting time and manner of making proofs of loss. London 
& Lancashire Ins. Co., Limited v. Higgins et al. (Tex.) 
§ 669. INSTRUCTIONS. 
(1). In general. 
669(1)—Charge that, in assessing reasonable attorney’s fee against insurer for failure to 
pay loss promptly, jury might consider nature of services, amount involved, interest at 
stake, services performed by plaintiff’s attorney, and time occupied in performance 
thereof, held not erroneous as allowing double recovery and as including improper 
elements. Pacific Mut. Life Ins. Co. of California vy. Berryhill. (Tex.) 
(2). The contract. 
669(2)—-In action on total and permanent disability clause of group life and health policy, 
instruction held adequately to submit the issue whether second operation for hernia 
could restore insured’s capacity to work. Equitable Life Assurance Society of the 
United States v. Patrick. (Ky.) .... 
(4). Avoidance and forfeiture. 
669(4)—In action on fire policy, where evidence showed that insured building was used 
for manufacture of alcoholic liquors, instructing jury that plaintiff could not recover 
if fire hazard was increased by means within control and knowledge of plaintiff or if 
alcohol was kept on premises and was oo held proper. Vinik v. Niagara 
Fire Ins. Co. (N. J.) : Pine Oats : 220 
(6). Fraud or misrepresentation in ‘general. 
669(6)—In suit on life policy, charge that failure to state material facts, if not fraudulent 
does not void, but willful concealment of material fact enhancing risk will void policy, 
held not error. Bankers’ Health & Life Ins. Co. v. Brown. (Ga.) . 1447 
€69(6)—In suit on life policy, where plaintiff did not in fact deny that application con- 
tained material fraudulent representations, but relied on estoppel, instruction that 
fraud is not proved by mere circumstance of suspicion held misleading. Metropolitan 
Life Ins. Co. of New York v. Hart. (Va.) = : eats 
(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—Charge that insurer was not liable for knowledge possessed by its agent as to 
health of insured at time application was exccuted, or at time life policy was issued, 
held properly refused. Charge that acts or omissions of agent at time application was 
solicited, or at time policy was delivered, were not binding, on insurer, held properly 
refused. Life & Casualty Ins. Co. of Tennessee v. Waldrop. (Ala.) 
(10). Loss of property or indemnity and cause thereof. 
669(10)—In suit on burglary policy covering felonious abstraction of insured property 
from safe by forcible entry leaving visible marks, in view of evidence showing that 
two doors to safe had been battered and removed, charge predicating verdict for 
insurer on finding that, but for working of combination of safe, there could not have 
been entry, notwithstanding force used, held erroneous as tending to direct verdict 
for insurer. Paramount Publix Corporation v. Travelers’ Indemnity Co. (Ga.)...... 899 
(12). Extent of loss and liability of insurer. 
669(12)—In action on accident policy, instruction regarding right to recover for loss of 
sight of insured’s eye held not subject to objection. that it improperly limited recovery 
to injury and did not include result of injury. Howard v. Hartford Accident & 
Indemnity Co. of Hartford, Conn. (Kan.) 1080 
669(12)—In action on total and permanent disability clause of group policy, where there 
was evidence that insured was no longer totally disabled, failure to instruct that, if 
total disability had ceased, jury could not find beyond time such disability ended, held 
error. Where group policy in suit was, on certain date, amended by reducing amount 
of installments that would be due for disability and evidence was not conclusive as to 
whether insured had become totally and permanently disabled before date of amend- 
ment, jury should have been directed to find when disability, if any, began. Equitable 
Life Assur. Soc. of the United States v. Preston. (Ky.) .. ; erotica 
669(12)—-Fixing of period of in:ured’s disability as beginning when he quit. ‘work was 
error. where his petition sought recovery of disability benefits only from time insurer 
ceased paying them and denied further liability and evidence was directed to insured’s 
condition after such time, but not harmful to defendant. Prudential Ins. Co. of 
America v. Harris. (Ky.) 7 ‘ : 
669(12)—In action on life policy, whether insured’s death from carbon monoxide poisoning 
in automobile salesroom was suicide held for ay Ritter v. Northwestern Mut. Life 
Ins. Co. (Pa.) 
669(12)—Charge to jury in action on life insurance policies for accidental death indemnities 
that presumption against suicide has same probative force as direct evidence of 
accidental death held erroneous. Court’s charges to jury in action on insurance policies 
that necessary element of insured’s accidental death was prima facie supplied by 
presumption against suicide and that law presumed that death was accidental held 
erroneous. Watkins v. Prudential Ins. Co. of America. (Pa.)......................1478 


669(12)—Whether insured shot himself to death intentionally, precluding recovery on life 
policy, held for jury. Gibson v. Reliance Life Ins. Co. of Pittsburgh, Pa. (S. C.) 133 


669(12)—-Instruction that total disability did not mean state of absolute helplessness, but 
meant an inability to do substantially all material acts necessary to prosecution of 
insured’s occupation as roadmaster in substantially his usual and customary manner, 
held not error as eliminating distinction in accident policy between total disability and 
partial disability for which another measure of indemnity was stipulated. Harrison v. 
Provident Life & Accident Ins. Co. (Tenn.) 
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(13). Notice, proofs, and adjustment of loss. 

€69(13)—Whether loss of first, second, and third fingers and greater part of little finger 
of right hand constituted permanent total disability within total disability clause of 
life policy held for jury. Jones v. Connecticut General Life Ins. Co. (W. Va.) 158 

§ 670. VERDICT AND FINDINGS. 

670—In action on accident policy, special findings that prior to date of accident insured 
had no affliction of his eye, and that within 90 days thereafter he had irrecoverably 
lost sight of his eye, held not to entitle insured to judgment, notwithstanding general 
eu for insurer. Howard y. Hartford Accident & Indemnity Co. of Hartford, Conn. 

an. eee e ; ; 

670—Action on fire policies, record held to disclose that jury based verdict for insurers 
solely on insured’s participation in arson and his subsequent attempt by perjury and 
fraud to collect over-insurance. Zane v. Home Ins. Co. of New York et al. (Minn.) 

670—In action on life policy, findings establishing defense of compromise and_ settlement 
held sufficient under statute. Painter v. Prudential Ins. Co. of America. (Mo.) 
672. JUDGMENT. Satie 5 

Sra ta aoe on group life and health policy for total, permanent disability, judgment 
should not have been for aggregate sum payable in monthly installments, absolutely 
and unconditionally, but court should have retained control over case to protect 
insurer in event total disability ceased or in event remaining installments became payable 
to beneficiary upon insured’s death. Equitable Life Assur. Soc. of the United States 
v. Preston. (Ky.) . 

$72—In action on disability clause of group life and health policy, judgment directing 
payment of past and future installments when due, with provisions protecting insurer 
if disability should cease, held not erroneous though policy provided for payment of 
installments unpaid at insured’s death to his beneficiary. Equitable Life Assurance 
Society of United States v. Goble. (Ky.) Benn eh asain ae eek ae : 

672—In action on disability clause of group life and health policy, judgment directing payment 
of past and future installments when due, with provision protecting insurer if dis- 
ability should cease, held not erroneous. Where certificates were issued under group 
life and health policy whereby insurer agreed to pay $52.13 monthly in 35 installments 
in event of total and permanent disability, but rider attached. to policy provided for 60 
installments of $31.71 each, and disability commenced after effective date of rider, 
rider controlled and judgment should have provided for installments payable accordingly. 
Equitable Life Assurance Society of United States v. Sesco. (Ky.) ‘ 457 

672—In action on disability clause of group life and health policy, judgment directing 
payment of past and future installments when due, with provision protecting insurer 
if disability should cease, held not erroneous. Equitable Life, Assurance Society of the 
Waited States v; Patri Sey. os oictseviarcssntaaes aoe ‘ ewes adi ales 1459 

2—In action for past-due disability installments under life policy, including in the 

judgment a provision that plaintiff had suffered irrecoverable loss of use of one hand 
and one foot, which was controlling issue in case, held not error. In action for past-due 
disability installments under life policy, refusal to incorporate in judgment for plaintiff 
a “no prejudice” provision held not error as against defendant. Pacific Mut. Life 
Ins. Co. of California v. Berryhill. (Tex.) ; ane ; 


XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

§ 679. —— CONSTRUCTION AND OPERATION. 

679—Under provision in reinsurance contract insuring excess liability under dowhle 
indemnity clause, in life insurance policy, requiring reinsurer to nay expenses where 
reinsured claimed is adjusted or litigated reinsurer held not liable for expenses, in 
absence of showing that claim was adjusted or litigated in accordance with contract. 
Central States Life Ins. Co. v. Employers’ Indemnity Corporation. (Mo.) 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—In insurer’s action against reinsurer of excess liability under double indemnity clause 
in life insurance policy, evidence held insufficient to establish accidental death of 
insured as hasis for liability under double indemnity clause. In insurer’s action 
against reinsurer of excess liability under double indemnity clause in life insurance 
policy, evidence held insufficient to establish that reinsurer knew of or participated 
in adjustment of liability so as to bind itself to pay proportionate share of loss. Central 
States Life Ins. Co. v. Employers’ Indemnity Corporation. (Mo.) 85 

(A) CORPORATIONS AND ASSOCIATIONS. 


§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—Fraternal beneficiary society’s exemption from general laws of insurance enacted for 
control of other insurance companies does not extend to matters arising under law 
affecting contracts in general. Biggs v. Modern Woodmen of America. (Mo.) ...1198 


XX. Mutual Benefit Insurance. 
§ 698. SPECIAL FUNDS. 


698—Fraternal benefit society’s endowment fund into which members paid stipulated sum 
and out of which death claims were payable was by operation of law held in trust 
for that purpose. Death claims against fraternal benefit society were not limited 
to endowment funds received by society’s insurer on specific dates, none of claims 
having priority over others and all claims being payable to extent of money in endow 
ment fund. Booker T. Washington Burial Ins. Co. v. Roberts. (Ala.) 


1679 


693 


1261 


744 





The Insurance Law Journal, Vol. 83 


§ 699. REINSURANCE. 

699—If reinsurer was not fraternal benefit society, it was prohibited frcem_ reinsuring 
fraternal benefits society’s insurance though contract was approved by governing boards 
of society and reinsurer. Booker T. Washington Burial Ins. Co. v. Roberts. (Ala.) 

THE CONTRACT IN GENERAL. 
711. NATURE OF CONTRACT. 
Member of fraternal beneficiary society ordinarily occupies dual capacity that of insurer 

as well as of insured. Biggs v. Modern Woodmen of America. (Mo.)........... 1198 
712. WHAT LAW GOVERNS. 

12—-Where insured was resident of state when life policy was signed, delivered, and 
premiums paid, policy was governed by Oklahoma laws, though insurer was foreign 
insurance company doing business in state, and policy was executed at home office 
in another state. Minton v. Minton et al. (Okla.).. ........ Sak ES ....1414 
713. APPLICATION AND ACCEPTANCE. 

713—Contract of insurance held to exist although not issued pursuant to an application, 
since rule that offer was necessary to create valid contract was inapplicable where 
parties embodied all the terms of contract in certificate. Fraternal benefit association 
had_ responsibility of procuring insurance application which would protect it from 
misrepresentations, and, on its failure to obtain or to prove that it has obtained such 
application, it must bear the consequences. Glou v. Security Ben. Ass’n. (Pa.) 1423 
715. APPLICATION AS PART OF CONTRACT. 

15—-Application for membership in fraternal association, articles, certificate, and by-laws 
constituted contract of insurance. Modern Woodmen of America v. Seargeant. (Ark.) 661 
715. APPLICATION AS PART OF CONTRACT. 

15—In action on fraternal benefit certificate, in absence of any evidence of an application 
signed by insured, association, by issuance of certificate fixing obligations of parties, 
held to have waived statutory provision that application should constitute part of 
contract of insurance. Glou v. Security Ben. Ass’n. (Pa.)............ 

§$ 716. CHARTER OR ARTICLES OF INCORPORATION AS PART OF CONTRACT. 

718—Application for membership in fraternal association, articles, certificate, and by-laws 
constituted contract of insurance. Modern Woodmen of America v. Seargeant. (Ark.) 661 

$ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. —— EXISTING PROVISIONS. 

718—Application for membership in fraternal association, articles, certificates, and by-laws 
constituted contract of insurance. Modern Woodmen of America v. Seargeant. (Ark.) 661 

718—Where insured in fraternal insurance organization contracts to be bound by by-laws, 
rules, and regulations and constitution of order, beneficiary is likewise bound, Perry v. 
Sovereign Camp, W. O- W. (S. C.) 1007 

$ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 

(1). In general. 

719(1)—Where original insurance contract obtained from fraternal association did not 
cover death by inhaling of gas or asphyxiation, amendment of association’s constitution 
so as to expressly exclude liability for carhon monoxide poisoning held reasonable and 
binding on prior members. Palmer et al. v. Order of United Commercial Travelers ot 
America. (Minn.) : 5 a a dekh 3 ; 

719(1)—Statute making by-laws duly enacted subsequent to issuance of life insurance 
certificate by fraternal or beneficial order binding on certificate holder held to con- 
template only reasonable changes in contract. By-law enacted by fraternal order subse- 
quent to issuance of certificate of life insurance, providing that there shall be no 
presumption of death after seven years unexplained absence, held unreasonable and void 
as to such certificate. Cutler v. The Modern Samaritans. (Minn.) 


§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 
(2). Misrepresentation, breach of warranty, or fraud. 
724(2)—Insurer accepting premiums and dues on benefit certifictae for several months after 

its supreme medical examiner knew of insured’s misrepresentations and after insurer 
had voted to expel insured from association held estopped from canceling certificate 
because of misrepresentations. The Maccabees v. Helton. (Tex.) 
725. MODIFICATION AND REFORMATION. 

-New benefit certificate issued by fraternal organization in lieu of older certificate and 
accepted by insured in writing with all conditions and provisions preserves no rights 
under old certificate except those made part of new certificate. German Beneficial Union 

yr. Weinfurtner. (Ohio) 

. CONSTRUCTION AND OPERATION IN GENERAL, 

Courts will construe uncertain or ambiguous insurance policies and benefit certificates 
liberally in insured’s favor, but cannot make contract for parties by adding to or 
striking from policy corditions. Fowler v. Brotherhood of Railroad Trainmen. (Ky.). .1084 
Fraternal benefit certificate must be construed most favorably toward insured. 
German Beneficial Union v. Weinfurtner. (Ohio) 450 
While law in determining insurance claims abhors forfeiture, it does not assume to 
prevent one unless there is foundation in fact or law to justify such action. Perry v. 
Sovereign Camp. W. O. W. (S. C.) 1007 
730%. —————— 

5—Execution of petition for reinstatement did not bar insured’s right of action for 
wrongful cancellation of fraternal policy which mutual life company had taken over, 
where premium had been paid within time fixed by custom. Columbian Mutual Life 


Ins. Co. v. High. (Ark.) 42 
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(C) DUES AND ASSESSMENTS. 

§ 735. AMOUNT OF ASSESSMENT. 

735—Where fraternal insurance association’s by-laws required that camp dues be fixed under 
by-laws of local camp, but local camp had no by-laws, camp dues fixed by president 
of association, not member of local camp, were unauthorized. Sovereign Camp, 
W. O. W. v. Johnson. (Ark.) 

(D) FORFEITURE OR SUSPENSION. 


§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
§ 753. —— SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 
(1). In general. 
753(1)—Where beneficiary certificate issued in 1914 was surrendered in 1929 for new 
certificate which provided that it was effective as to payment period, values and pro- 
visions as of May 1, 1927, amount available under automatic premium-loan provisions 
must be calculated as if policy issued on May 1, 1927. All provisions of beneficiary 
certificate must be construed together and if, when so construed, automatic advance- 
ments increase amount, insured should have benefit of it, so as to prevent forfeiture 
for nonpayment of premiums. Facts held to show that under beneficiary certificate 
issued in 1929, in substitution for certificate issued in 1914, and which provided 
that it should be effective as to payment period, values, and provisions as of May 1, 
1927, there were sufficient funds available under automatic premium loan feature 
to prevent forfeiture of certificate, where insured quit paying premiums in August 
1930, and died March 29, 1933. Sovereign Camp, W. O. W. v. Easley. (Ark.).... 
753(1)—Camp dues wrongfully assessed against member of fraternal insurance association 
and paid by him remained his property in hands of association, and association was 
required to apply such funds to prevent forfeiture of policy. Sovereign Camp, 
W. O. W. v. Johnson. (Ark.) 
(2). Person to whom payment may be made. 
753(2)—Tender of dues to officer of fraternal society to whom all other dues had been 
paid kept member in good standing until death and enabled beneficiary to recover on 
fraternal policy. Grand Lodge, K. P., of North America, etc. v. Waker. (Ala.) 
753(2)—Where check, paying several months ‘dues to fraternal organization on insurer’s 
behalf, was payable to organization’s collecting secretary as agent of organization, 
secretary was unauthorizedly directed by insurer’s collecting secretary to repay dues 
advanced by him, held not to bar recovery on ground of estoppel. Foster et al. v. 
Sovereign Camp, W. O. W. (La.) 
§ 754. EXCUSES FOR NONPAYMENT. 
754—Failure of sick member of fraternal benefit society to pay special taxes to endowment 
and burial departments thereof precluded recovery of death and burial benefits, not- 
withstanding provision of by-laws of local lodge prohibiting suspension of member for 
nonpayment of dues during sickness. International Order of Twelve Knights & 
Daughters of Tabor of Texas v. Snell. (Tex.) 
§ 755. ESTOPPEL OR WAIVER AFFECTIN 
(1). In general. 
755(1)—Inferior lodge of mutual benefit society is generally agent of supreme lodge, and 
its acts or omissions may constitute grounds for estoppel against society, or waiver 
of right of forfeiture. Burklow v. Sovereign Camp, W. O. W. (Ky.) 


755(1)—Beneficiary could not be deprived of insurance on account of insured’s failure to 
pay premiums, when such failure was brought about by misrepresentations and conduct 
of fraternal beneficiary society’s special agent. Fraternal beneficiary society’s statutory 
exemption from general insurance laws did not prevent its estoppel to urge nonpay- 
ment of premiums brought about by misrepresentations and conduct of its special 
agent. Fact that each member of fraternal beneficiary society was charged with notice 
of acts of central organization did not prevent insurer’s estoppel to urge nonpayment 
of premiums caused by misrepresentations and conduct of its special agent. Member 
of fraternal beneficiary society has right to rely on statement of society’s special 
agent that society would not further recognize validity of insurance contract, but policy 
or certificate was not thereby abrogated, where member of fraternal beneficiary society 
failed to pay premiums because of misrepresentation of society’s special agent that society 
would not further recognize validity of insurance contract, beneficiary could recover on 
benefit certificate with deduction of premiums which would have been paid, so that 
recovery is not from fund to which insured did not contribute. Representations by 
special agent of fraternal beneficiary society to member that no premiums would be 
accepted on old policy would not be further recognized held not statement of opinion 
or of law, but were statements of asserted facts calculated to mislead insured and cause 


him to fail to make premium payments. Biggs v. Modern Woodmen of America. 
(Mo.) 


755(1)—Benefit society’s mailing of blanks for proof of death to local camp secretary is 
not waiver of forfeiture of benefit certificate, where, before blanks are received and 
filled out, society informs beneficiary that certificate is void and that mailing of blanks 
was error. Benefit society’s letter stating that blanks for proof of death had been sent 
to local camp, to which deceased had once belonged, but who died while suspended, 
did not operate to waive forfeiture of benefit certificate, where letter recited that 
right of approval of proof was reserved to society. Klanecky v. Woodmen of the World. 
b 
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clause effective after three years from actual date of issue, and recited that certificate 
was issued October 1, 1931, and that it was effective as to non-forfeiture values as if 
issued October 1, 1922, nonforfeiture clause applied, though insured died, while in 
default in premiums, June 23, 1932. German Beneficial Union v. Weinfurtner. (Ohio) 
755(1)—Fraternal insurance organization, in order to waive or be estopped to assert rules 
applicable to payment of dues and suspensions, must be shown to have had knowledge 
= — on which waiver or estoppel is founded. Perry v. Sovereign Camp, W. O. W. 
(Ss. <) 
(2). Powers of officers and agents. 
755(2)—Where beneficiary relied on estoppel preventing fraternal beneficiary society from 
urging nonpayment of premiums, owing to misrepresentations of society’s special agent, 
beneficiary was not required to prove that society specifically authorized particular 
wrongful, and untrue representations and statements that were made. Biggs 
Modern Woodmen of America. (Mo.) 
755(2)—Action of local secretary of fraternal insurance organization in assisting bene- 
ficiary to secure reinstatement of insured by payment of dues after death cannot bind 
national organization unless brought to its attention and acquiesced in by it. Perry v. 
Sovereign Camp, W. O. W. (S. C.) 
(3). Demand, acceptance, and retention of assessments. 
755(3)—Fraternal association accepting, in connection with supplemental report payment 
of insured’s assessment for previous month, and not notifying insured of any suspension 
for failure to pay assessment within required time, held estopped from claiming 
forfeiture of insurance certificate for nonpayment of assessment. Wilson v. Sovereign 
Camp, W. O. W. (La.) 
* (4). Custom and course of dealing. 
755(4)—Although by-laws of insurer provided that unless local secretary made his report 
by 15th of month, local camp and all its members would be suspended, where local 
secretary had frequently made report after 15th of month and no suspension had ever 
taken place, insurer waived right to suspend local camp. Sovereign Camp, W. O. W. 
v. Kropp. (Ark.) 
755(4)—Assurances of financial secretary of local camp of mutual benefit society that 
insured’s assessments were being kept up by camp held to estop sovereign camp from 
claiming certificate had lapsed at insured’s death where secretary was authorized to 
give such assurance. Burklow v. Sovereign Camp, W. O. W. (Ky.) 
755(4)—One suspended for nonpayment of dues in fraternal insurance order could not be 
reinstated by payment of dues after death, on theory of waiver or estoppel to assert 
provisions regarding payment of dues and suspensions, where there was no competent 
evidence that insurer’s national organization had any notice of custom of paying dues 
after due date. Perry v. Sovereign Camp, W. O. W. 
(5). Effect of provisions as to reinstatement. 
75£(5)—Fraternal insurance contract held not modified, nor suspension or forfeiture thereof 
waived, by letter from insurer’s secretary, urging insured to pay delinquent dues and 
reinstate insurance, though speaking of such dues as “delinquent installments.” 
Sovereign Camp, W. O. W. v. Lambert. (Ala.) 
35(5)—Benefit society’s offer to suspended member, to permit his reinstatement on condi- 
tions stated, does not waive forfeiture of benefit certificate, in absence of compliance 
with conditions named. Klanecky v. Woodmen of the World. (Neb.) 
§ 758. REINSTATEMENT. . 
§ 759. —— RIGHT IN GENERAL. 
759—Parties to fraternal insurance contract may stipulate as to whether insurance of one 
whose benefit certificate is no longer in force because of nonpayment of due shall 
ever again be put in force and terms and conditions on which insurance suspended subject 
to reinstatement shall again become effective. Sovereign Camp, W. O. W. v. Lambert. 
(Ais). 
§ 761. —— HEALTH AND CONDITION OF INSURED. 
7641—Fraternal insurance society’s receipt of money in payment of delinquent dues while 
suspended member was in good health and his continued good health for 30 days 
thereafter held conditions precedent to his reinstatement under society’s constitution and 
by-laws. Term “good health’ in provisions of fraternal insurance society’s consti- 
tution and by-laws for reinstatement of suspended member in good health at time of 
and for 30 days after paying delinquent dues held to exclude injury and death from 
accident or violence, as well as disease or sickness materially ne risk. a 
Camp, W. O. W. v. Lambert. (Ala.) 
7€1—Where insurance contract provided that member should be reinstated it in good health, 
mere fact of making application for reinstatement without disclosing illness of member 
constituted implied statement that he was in good health, Where members of fraternal 
association could be reinstated only if in good health, and suspended member was 
mortally ill at time payment of back dues and assessments was accepted and receipt 
issued, and insurer promptly returned payment on discovering facts, miember held not 


reinstated. Modern Woodmen of America v. Seargeant. (Ark.) 

761—Insured seriously ill when past-due assessments were paid to benefit society was not 
reinstated by payments, where by-laws provided for reinstatement by payment of past 
dues only while insured was in good health which had endured for 30 days. Burklow 
v. Sovereign Camp, W. O. W. 
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(E) BENEFICIARIES AND BENEFITS. 

§ 768. PERSONS WHO MAY BE BENEFICIARIES. 

§ 770. STATUTORY PROVISIONS. : 

770-—Niece being blood relative to fourth degree within statute governing death benefits, 
fraternal order’s member could properly designate niece rather than widow as 
beneficiary. Johnson v. Pride of Algiers, Lodge No. 102. 

§ 771. —— PROVISIONS OF CHARTER OR BY-LAWS. 

771—As respects persons who may be beneficiaries, fraternal order’s rule making death benefits 
payable to widow, heirs, or representatives depending on priority of death held to mean 
that beneficiaries of members dying first should be paid before beneficiaries of those 
dying thereafter. Johnson v. Pride of Algiers, Lodge No. 102. (La.) 

8 777. INVALID OR INEFFECTIVE DESIGNATION. . 

777—Insurer cannot waive objections to beneficiary where qualifications of beneficiary are 
prescribed by statute. Beneficiary named, not belonging to class which by rules of 
fraternal order and statute regulating it, is entitled to become beneficiary, cannot 
receive benefit funds, and acceptance of assessments paid will not confer such right. 
Question of eligibility of divorced wife to be beneficiary of life policy under statute 
could be raised by insured’s second wife and her son. Minton v. Minton et al. 


§ 779. 
§ 784. MODE OF CHANGING DESIGNATION. 
(1). In general. 
784(1)—Under fraternal insurance society’s constitution requiring written request for 
change of beneficiary to be “properly witnessed,” request for such change held required 
to show name of witnesses and fact that he signed as witness. Where request for 
change of beneficiary in fraternal benefit certificate was dictated by insured and signed 
by wife for him, but no one signed as witness, society’s constitution requiring request 
to be “properly witnessed” held neither literally nor substantially complied with, 
though local financial secretary was allegedly present during dictation and, in his office, 
wrote, at bottom of request, a note to home office stating that insured wanted beneficiary 
changed. Provision in fraternal insurance society’s constitution requiring request for 
change of beneficiary to be properly witnessed held for protection of society as well 
as insured. Sovereign Camp, W. O. W. v. Valentine. (Miss.) 
(2). Death of member before previously designated. 
724(2)—Where, before insured’s death, there was neither literal nor substantial com- 
pliance with fraternal insurance society’s constitution and by-laws respecting change of 
beneficiary, nothing could be done after insured’s death to effect a change. Sovereign 
Camp, W. O. W. v. Valentine. (Miss.) 
(7). Estoppel or waiver as to mode of change. 
784(7)—As_ respects change of beneficiary, where constitution of fraternal insurance 
society provided that local financial secretary or officers should not, by acts, represen- 
tations, or waivers, have power to waive any provision of constitution and by-laws of 
association or to bind sovereign camp by such acts, neither local financial secretary 
nor any other officer of local camp had right to waive any provisions in _ benefit 
certificate or constitution and laws of society. Sovereign Camp, W. O. W. v. Valen- 
tine. (Miss.) 
§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
§ 787. - IN GENERAL. 
787—Benefit certificate. insuring against “amputation or severance of an entire hand at or 
above the wrist joint,’ did not cover loss of use of hand not so severed or amputated. 


Fowler v. Brotherhood of Railroad Trainmen. (Ky.) ; 10 


787—Under benefit certificate, insured becoming permanently and totally disabled after one 
full year of continuous membership was entitled to payment notwithstanding disease 
or injury resulting in disability originated within one year after issuance of certificate. 
The Maccabees v. Helton. (Tex.) ... yilcken os ais saaawad 

790—-Grand fraternity of fraternal benefit society held not liable for sick benefits due to 
deceased member during illness where obligation to pay such benefits was assumed 
solely by local lodge and each local lodge was allowed to determine for itself the amount 
of sick benefits that it would pay to a member. International Order of Twelve Knights 
& Daughters of Tabor of Texas v. Snell. (Tex.) 

§ 791. AMOUNT OF BENEFITS. 

(1). Death benefits. ‘ 

791(1)—Where member’s death, within 30 days after issuance of fraternal benefit certificate, 
resulted from acute heart attack and not from chronic heart disease, chronic disease 
clause contained in certificate held not to limit recovery as provided therein. Swann 
v. National Union Ben. Ass’n. (IIl.) 

791(1)—Beneficiaries. suing on fraternal society’s policy insuring life of one whose body 
was never found after his disappearance, held not entitled to recover burial expenses. 
Clay et al. v. District Grand Lodge, No. 21, Grand United Order of Odd Fellows of 
Louisiana. (La.) 6 ; 

791(1)—Where form for 
reducing benefits 50 per cent., subsequent indorsements restricting recovery for death 
in second year after issuance of policy to 40% of benefits of policy held applicable 
to $2,500 amount. National Mut. Ben. Ass'n v. Aaron. (Tex.) oad 

(2). Benefits for disability. 

791(2)—Death from accidental taking of poisonous drug, including carbolic acid, held result 
of “external, violent and accidental means,” within double indemnity clause in fraternal 
life policy. Sovereign Camp, W. O. W. v. Beasley. (Miss.) , poeta aes 
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§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Divorced wife who, when insured died, was not one of persons mentioned in statute 
respecting beneficiaries, could not take proceeds of fraternal insurance certificate though 
named as er and though beneficiary was not changed after divorce. Minton v. 
Minton et al. (Okla.) 
§ 798. PAYMENT OF BENEFITS. 
798—Where fraternal insurance association, during prosperous period, has invested surplus 
funds, reasonable time must be allowed for conversion of investments into cash for 
payment of claims during periods ee oo Harper v. Grand Lodge, Knights of 
Pythias of the State of Louisiana. a.) 
§ 800. DAMAGES FOR REFUSAL OF. PAYMENTS. 
800—Mutual benefit association organized in 1905 under general corporation law held not 
subject to statute respecting penalty and attorney’s fee. National Mut. Ben. Ass’n 
v. Aaron. (Tex.) 
(F) ACTIONS FOR BENEFITS. 
§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 
SHIP. 
§ 805. —— RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. - 
(1). In general. 
805(1)—Fraternal beneficiary association may require members to exhaust their remedies 
within society before resorting to courts. Mere rejection of claim by tribunal first 
resorted to within fraternal beneficiary association gives claimant no right to institute 
suit without finally exhausting his remedies within order as required by its by-laws 
Fraternal benefit society, calling attention of one suing on benefit certificate in letter 
notifying him of its cabinet’s denial of his claim to fact that by-laws allowed him 
certain time to appear before cabinet and present evidence supporting claim, did not 
waive requirement that he exhaust remedies within association before resorting to 
courts. Beneficiary not appearing before fraternal benefit society’s cabinet to present 
evidence supporting claim under benefit certificate, nor appealing from cabinet’s decision 
denying claim to senate of society or board of arbitration, as authorized by its by-laws, 
held precluded from bringing action on certificate. New Era Life Ass’n v. Zangbell. 
(Mich.) . . 
§ 816. EV IDENCE. 
€ 817. ——- PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—In action on life and burial policy against fraternal insurance association, 
burden of showing lack of funds and inability to obtain funds is on defendant. 
Harper v. Grand Lodge, Knights of Pythias of the State of Louisiana. (La.) 
817(1)—There is no presumption of law that beneficiary under fraternal beneficiary certi- 
ficate comes within one of classes prescribed by law, where statute specifically provides 
who may take upon death of insured. Minton v. Minton et al. (Okla.) . 
817(1)—In action on fraternal certificate, where plaintiff introduced evidence sufficient to 
establish prima facie case, burden was on association to disprove facts, or to adduce 
evidence to sustain affirmative defense. In action on fraternal benefit certificate associa- 
tion’s defense, based on untrue statements in application, constituted an affirmative 
defense as respects burden of proof. In action on fraternal benefit certificate, where 
association based its defense upon matters contained in application, association had bur- 
den of producing application. Glou v. Security Ben. Ass’n. (Pa.) 
$ 816. EVIDENCE. 
§ 818. ———- ADMISSIBILITY. 
(1). In general. . 
818(1)—In action on fraternal benefit certificate evidence that insured signed application 
which was delivered to member of association held competent to show that policy was 
issued in reliance on application signed by insured, although there was no proof that 
a ua was delivered to association’s chief officer. Glou v. Security Ben. Ass’n. 
(Pa.) 
(3). Forfeiture of certificate. 
j—In action to recover death benefits of fraternal insurance in which plaintiff 
claimed wiver of provisions regarding payment of dues and suspensions, defendant’s 
evidence of letters between financial secretary of local organization and officers of 
national organization relating to claim held admissible. In action for death benefits 
due from fraternal insurance organization in which plaintiff claimed waiver of rules 
regarding payment of dues and suspensions, introduction of evidence of notification 
cards sent out by local secretary, unauthorized by laws of insurer, held error, where 
national organization did not know of use of such cards. Perry v. a tre 
W. 6: Wo 8. CS 
§ 819. —— WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—In action on fraternal benefit certificate, plaintiff, by proving and offering original 
certificate, constitution and by-laws of association and by showing that association 
could not produce application signed by insured, made out prima facie case. In action 
on fraternal benefit certificate, where plaintiff produced evidence that insured signed an 
application and delivered it to member of association, and that thereafter she had 
received certificate and had complied with its terms until her death, association was 
not aided by fact, without explanation, that another application appeared which was not 
insured’s. In action on fraternal benefit policy, instruction that. if verdict was found for 
plaintiff, it should be for $1,400 and not for the $2,000 claimed, since actual age of 
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insured was less than amount corresponding with premiums paid, held proper, where 
counsel had agreed that premiums paid would purchase only $1,400 of insurance. 
Glou v. Security Ben. Ass’n. (Pa.) 

&819(1)—In action on life and burial policy against fraternal insurance association, plaintiff 
held entitled to judgment, though cash was not available for payment of claim, where 
defendant held defaulted bonds of par value of $131,000, value of which was not shown, 
and defendant had not made sufficiently strenuous efforts to convert such assets into 
cash. Harper v. Grand Lodge, Knights of Pythias of the State of Louisiana. (La.) 

(2). Matters of avoidance or forfeiture. 

§19(2)—In action on life certificate, burden was on insurer to establish by preponderance 
of the evidence that insured’s dues had not been paid. In action on life certificate, 
evidence held to justify finding of jury that insurer had failed to show by preponderance 
of evidence that insured’s monthly dues had not been paid. Sovereign Camp, W 
v. Kropp. (Ark.) : ; 

$19(2)—Evidence held to show that premium upon fraternal benefit certificate was paid on 
October 28, 1932 as evidenced by receipt, and not on November 7, 1932, as contended 
by insurer, so as to preclude recovery because on November 7, 1932, insured was 
delinquent and could not be reinstated because he was in ill health. Boni et al. v. 
Sovereign Camp, W. O. W. (La.) Ree wena ee, RBA “os 

(3). Estoppel or waiver. 

819(3)—In action for death benefits against fraternal beneficiary society, evidence held 
sufficient to establish that defendant was estopped to declare forfeiture of benefit 
certificate sued on for nonpayment of premiums, where insurer’s special representative 


had told insured premiums would not be accepted. Biggs v. Modern Woodmen of 
America. (Mo.) 


§ 824. CONDUCT IN GENERAL. 
§ 825. —— QUESTIONS FOR JURY. 
(1). In general. 

$25(1)—Whether mutual life insurer which took over fraternal policies has established 
custom of accepting payment of premiums after expiration of grace period so as to 
prevent cancellation of policy without notice for failure to pay premium within grace 
period held for jury. Columbian Mutual Life Ins. Co. v. High. (Ark.) 

625(1)—In_ action on fraternal benefit certificate where plaintiff produced evidence that 
insured had signed application and had delivered it to member of association, and that 
thereafter she had received policy and had complied with its terms until her death, jury 
could infer that certificate had been issued by virtue of application and not as result 
‘. oe application which insured had never signed. Glou v. Security Ben. Ass’n. 

‘a. 
Death or injury and cause thereof. 

825(3)—Whether insured afflicted with epilepsy disabling her from working in spinning mill 
in substantially her usual manner was “totally and permanently disabled,” so as to 
authorize recovery on benefit certificate held for jury. Richards v. Supreme Forest 
Woodmen’s Circle. (S. C.) 

§ 826. INSTRUCTIONS. 

(1). In general. 

826(1)—In action on fraternal benefit policy, instruction that, if verdict was found for 
plaintiff, it should be for $1,400 and not for the $2,000 claimed, since actual age of 
insured was less than amount corresponding with premiums paid, held proper, where 
counsel had agreed that premiums paid would purchase only $1,400 of insurance. Glou 
v. Security Ben. Ass’n. (Pa.) 
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